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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Parte  500  and  501 

Definitions  and  Administrative 
Procedures  and  Sanctions;  Interim 
Rule 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Interim  Rule 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  this  interim 
rule  to  implement  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA)  which  prohibit  the  use  of 
petroleum  and  natural  gas  by  certain 
electric  powerplants  and  major  fuel 
burning  installations.  This  interim  rule 
defines  certain  terms  critical  to  the 
operation  of  the  FUA  program  and 
establishes  the  procedures  by  which 
owners  and  operators  of  powerplants 
and  installations  may  petition  for  an 
exemption  from  the  prohibitions  of  the 
Act. 

DATES:  These  interim  rules  shall  become 
effective  on  May  8, 1979.  ERA  has 
decided  to  extend  the  period  for  written 
comments  until  August  15, 1979,  before 
issuing  its  final  definitional  and 
procedural  rules. 

No  additional  public  hearings  will  be 
held.  However,  before  formalizing  this 
rule,  ERA  will  consider  all  written 
comments  submitted  during  this 
extended  comment  period. 

ADDRESSES:  All  comments  should  be 
addressed  to  Public  Hearing 
Management,  Docket  No.  ERA-R-78- 
19D,  Department  of  Energy,  Room  2313, 
2000  M  Street,  N.W.,  Washington,  D.C. 
20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Department  of 
Energy,  2000  M  Street,  N.W.,  Room  B- 
110,  Washington,  D.C.  20461,  (202) 
634-2170. 

Stephen  M.  Stem  (Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration, 
Department  of  Energy,  Room  2130C, 
2000  M  Street,  N.W.,  Washington,  D.C. 
20461,  (202)  254-9766. 

Robert  L.  Davies  (Fuels  Regulation — 
Program  Office),  Economic  Regulatory 
Administratiori,  Department  of 
Energy,  Room  61281,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461,  (202) 
254-3910. 


James  Heffeman  (Office  of  General 

Counsel),  Department  of  Energy, 

Room  7136, 12th  and  Pennsylvania 

Avenue,  N.W.,  Washington,  D.C. 

20461,  (202)  633-8714. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  extended  comment  period 

II.  Comments^Section  500.2 — Definitions) 

III.  Comments  (Part  501 — Administrative 

Procedures  and  Sanctions) 

IV.  Procedural  matters 

I.  Background  and  Extended  Comment 
Period 

This  interim  rule  sets  forth  the 
definitions  necessary  for  the 
implemention  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA) 
and  the  procedures  that  will  apply  to 
certain  administrative  proceedings 
implementing  FUA  which  are  identified 
in  Parts  502,  503,  504,  505,  506,  507,  508, 
and  515  of  Alternate  Fuels  Subchapter  E 
of  Title  10  of  the  Code  of  Federal 
Regulations.  ERA  may  decide  to  use 
these  procedures  in  administering  other 
programs  and  will  so  indicate  their 
applicability  in  those  rules  at  the  time 
they  are  published. 

ERA  published  proposed  rules  for 
section  500.2,  Part  501  and  for  new  and 
existing  facilities  on  November  17, 1978 
and  January  29, 1979  (43  FR  53974  and  44 
FR  5808,  respectively).  In  the  preambles 
to  those  proposed  rules,  ERA  described 
the  basic  provisions  of  FUA  and  its 
proposed  programs  to  implement  them. 
ERA  solicited  comments  on  its 
proposals  and  held  public  hearings  in 
Boston,  Massachusetts  on  February  7, 
1979:  Salt  Lake  City,  Utah  on  February 
14, 1979;  Tampa,  Florida  on  February  21, 
1979;  and  in  Lexington,  Kentucky  on 
March  2  and  3, 1979. 

ERA  received  a  large  number  of 
wiritten  comments  and  heard  a  variety  of 
oral  presentations  at  its  hearings,  all  of 
which  were  incorporated  into  the  record 
of  the  administrative  proceedings  on 
these  rules.  Based  upon  these  comments 
and  ERA  analysis  of  the  full  record  in 
these  administrative  proceedings  to 
date.  ERA  has  decided  to  issue  this 
interim  rule  to  define  certain  terms  and 
establish  procedures  that  will  govern 
FUA-related  administrative  proceedings. 
ERA  is  also  issuing  a  new  Subpart  M  for 
the  Use  of  Natural  Gas  or  Petroleum  for 
Emergency  and  Unanticipated 
Equipment  Outage  Purposes  that  was 
not  contained  in  the  earlier  proposals. 
This  subpart  provides  for  certain 
emergency  uses  of  petroleum  or  natural 
gas,  therefore  ERA  believes  it  is 
appropriate  to  issue  this  subpart  at  this 
time.  ERA  plans  to  publish  interim  rules 
for  Parts  502,  503,  504,  505,  506,  and  507 
in  the  near  future  in  order  to  provide  the 


basis  for  full  implementation  of  the  j 
regulatory  programs  required  by  FUA. 

ERA  has  elso  decided  to  extend  the 
period  for  submission  of  additional 
written  comments  on  this  interim  rule. 
This  extended  period  for  additional 
written  comments  commences  on  the 
date  this  interim  rule  is  issued  and 
extends  until  August  15, 1979.  ERA 
invites  all  interested  persons  to 
participate  in  these  further  proceedings 
by  submitting  any  written  information, 
views  or  arguments  to  Department  of 
Energy,  Public  Hearing  Management, 
Room  2313,  2000  M  Street,  N.W., 
Washington,  D.C.  20461.  All  submissions 
should  be  identified  on  the  outside 
envelope  and  on  the  documents 
contained  therein  with  the  designation. 
“Definitions  and  Administrative 
Procedures,”  Docket  Number  ERA-R- 
78-19D.  You  should  submit  15  copies. 

All  comments  received  will  be  available 
for  public  inspection  in  the  DOE 
Reading  Room  GS-152,  James  Forrestal 
Buildings,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  We  will 
consider  all  comments  received  by 
August  15, 1979,  and  incorporate  these 
into  the  record  of  the  administrative 
proceedings  on  section  500.2  and  Part 
501. 

ERA  will  receive  petitions  for 
exemptions  and  make  determinations  in 
accordance  with  the  procedures  set 
forth  in  this  interim  rule.  ERA'S 
determination  on  exemption  petitions 
shall  be  made  upon  the  basis  of  the 
standards  and  criteria  set  out  in  the 
interim  rules  with  respect  to  Parts  502, 
503,  505  and  507,  or  upon  the  provisions 
of  those  Parts  as  subsequently  revised, 
where  the  application  of  a  modification 
of  a  particular  rule  would  result  in  a 
more  favorable  disposition  of  a 
particular  petition.  ERA  urges  you  to  file 
your  petitions  expeditiously  so  that  ERA 
may  render  a  timely  decision  on  each 
petition. 

ERA  also  conducted  FUA-related 
rulemaking  proceedings  on  transitional 
facilities,  uses  of  natural  gas,  outdoor 
decorative  lighting  and  restrictions  on 
the  increased  use  of  petroleum.  On 
March  21, 1979,  ERA  published  its 
Revised  Interim  Rule  to  Permit 
Classification  of  Certain  Powerplants 
and  Installations  as  Existing  Facilities, 

44  FR  17464,  which  established  the 
criteria  and  procedures  whereby  ERA 
would  make  determinations  as  to 
whether  a  facility  is  subject  to  the 
provisions  of  Title  II  of  FUA  governing 
new  facilities,  or  the  provision  of  Title 
III  which  governs  existing  facilities.  On 
April  9, 1979,  ERA  published  a  final  rule 
establishing  an  Exemption  for  Use  of 
Natural  Gas  by  Existing  Powerplants 
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Under  the  Pewerplant  and  Industrial 
Fuel  Use  Act  of  1978,  44  FR  1979,  which 
established  criteria  and  expedited 
procedures  by  which  owners  and 
operators  of  existing  powerplants  may 
petition  for  a  temporary  public  interest 
exemption  from  the  prohibitions  against 
use  of  natural  gas  contained  in  Section 
301(a)  (2)  and  (3)  of  FUA.  On  May  7, 
1979,  ERA  issued  its  final  rule 
establishing  prohibitions  on  the  Sale 
and  Direct  Industrial  Use  of  Natural  Gas 
for  Outdoor  Lighting,  pursuant  to 
Section  402  of  FUA;  concurrently  with 
this  rule  ERA  is  issuing  its  Interim  Rule 
establishing  a  Prohibition  Against  the 
Increased  Use  of  Petroleum  by  Existing 
Electric  Powerplants  pursuant  to  Section 
405  of  FUA. 

II.  Comments  (Section  500.2 — 
Definitions) 

In  the  course  of  its  own  review  and  in 
response  to  comments  received,  ERA 
has  revised  the  definition  of  many  of  the 
terms  proposed  in  §  500.2 

The  following  is  a  summary  of  the 
major  revisions. 

In  the  January  29, 1979  Federal 
Register  (44  FR  5808,  5812-13)  we 
suggested  that  for  purposes  of  defining 
electric  powerplant  and  MFBI  under 
Sections  103(a)(7)(A)  and  103(a)(10)(A) 
of  FUA,  there  would  be  no  minimum 
size  unit  for  purposes  of  aggregating 
units  at  a  single  site  to  determine  if  the 
combination  of  units  collectively 
reached  the  250  million  Btu's  per  hour 
threshold. 

We  received  comments  that  failure  to 
designate  a  minimum  unit  size  for 
purposes  of  aggregation  would  cause 
great  economic  hardship  with  relatively 
little  savings  in  petroleum  and  natural 
gas  consumption.  Some  comments 
suggested  that  the  minimum  be  raised  to 
100  million  Btu’s  per  hour,  while  other 
comments  suggested  that  the  50  million 
Btu’s  per  hour  floor  would  not  result  in 
economic  hardships. 

We  believe  that  the  criteria  we  have 
established  as  to  which  units  we  will 
aggregate  towards  the  250  million  Btu's 
per  hour  threshold  is  a  reasonable 
accommodation  which  will  carry  out  the 
purposes  of  FUA  to  reduce  the 
consumption  of  petroleum  and  natural 
gas.  In  establishing  the  criteria  we  have 
taken  into  account  present  technological 
capabilities,  and  we  have  attempted  to 
minimize  economic  disruption. 

When  you  propose  to  build  two  or 
more  new  units  in  combination  at  a 
single  site,  we  will  aggregate  towards 
the  250  million  Btu’s  per  hour  threshold 
any  such  new  unit  where  the  heat  input 
equals  or  exceeds  50  million  Btu's  per 
hour. 


If  the  combination  of  new  units  equals 
or  exceeds  the  250  million  Btu’s  per  hour 
threshold,  then  each  new  unit  in  the 
combination  with  a  heat  input  rate  equal 
to  or  exceeding  50  million  Btu’s  per  hour 
will  be  subject  to  the  prohibitions  of  the 
Act. 

The  above  criteria  on  aggregation  are 
ERA’S  policy  for  the  present.  We  may,  in 
the  future,  lower  the  minimum  limit  size 
for  purposes  of  aggregation. 

As  a  result  of  our  own  inquiry,  and  the 
information  we  have  received  from 
manufacturers,  it  is  our  opinion  that  the 
technology  is  being  developed  to  permit 
the  economic  burning  of  alternate  fuels 
at  heat  input  levels  lower  than  50  million 
Btu’s  per  hour;  however,  recognizing  the 
possibly  optimistic  nature  of  information 
supplied  from  vendors,  we  have  taken  a 
conservative  position  as  to  the  minimum 
unit  heat  input  rate  we  will  consider  for 
purposes  of  aggregation.  We  solicit 
further  comments  as  to  the  technology 
for  small  alternate  fuel-fired  units  which 
compare  favorably  on  a  life-cycle  cost 
basis  with  petroleum  and  natural  gas- 
fired  units. 

We  received  comments  that  ERA  did 
not  have  the  authority,  as  we  proposed, 
to  aggregate  new  with  existing  units. 

The  comments  also  stated  that 
aggregating  new  with  existing  units 
would  encourage  development  of  new 
sites  rather  than  the  enlargement  of 
existing  sites,  and  that  the  advantages 
of  economies  of  scale  would  be  unduly 
constrained. 

The  Act  does  not  support  the 
conclusion  that  existing  and  new  units 
in  combination  with  one  another  at  the 
same  site  may  not  be  aggregated.  The 
only  basis  for  excluding  existing  or  new 
units  from  aggregation  is  that  found  in 
the  authority  to  exclude  from 
aggregation  units  up  to  100  million  Btu’s 
per  hour.  To  minimize  economic 
disruption,  we  have  decided  to  exclude 
from  aggregation  to  the  maximum  limit 
of  our  authority  existing  units  when  it  is 
proposed  to  add  one  or  more  new  units 
in  combination  with  one  or  more 
existing  units  at  a  single  site.  When  the 
aggregation  consists  of  new  with 
existing  units,  we  will  consider,  for 
purposes  of  aggregation,  only  those 
existing  units  with  a  heat  input  rate 
which  equals  or  exceeds  100  million 
Btu’s  per  hour.  We  will  count,  for 
purposes  of  aggregation,  only  the  new 
unit(s)  which  equal  or  exceed  50  million 
Btu’s  per  hour. 

If  the  combination  of  new  and  existing 
units  equals  or  exceeds  the  250  million 
Btu’s  per  hour  threshold,  then  each 
existing  unit  in  the  combination  with  a 
heat  input  rate  equal  to  or  in  excess  of 
100  million  Btu’s  per  hour,  and  each  new 


unit  with  a  heat  input  rate  equal  to  or 
exceeding  50  million  Btu’s  per  hour,  will 
be  subject  to  the  applicable  prohibitions. 

In  these  regulations  we  are  not 
establishing  the  criteria  for  aggregation 
when  there  is  a  combination  of  existing 
units  at  a  single  site.  We  are  reserving 
§§  500.2(c)(3)  and  (d)(3)  in  these 
regulations  for  such  criteria,  which  we 
intend  to  adopt  within  interim 
regulations  for  existing  facilities.  ERA 
has  determined  that  the  most  urgent 
need  is  to  establish  criteria  which  will 
be  utilized  in  the  planning  for  new  units, 
and  thus,  we  have  focused  our  attention 
on  those  units. 

In  response  to  the  comments  that 
rental  boilers  should  be  excluded  from 
the  jurisdiction  of  FUA,  we  are 
establishing  the  following  rule  with 
respect  to  rental  boilers.  We  will  not 
count  for  purposes  of  aggregation  or 
jurisdiction  a  rental  boiier  with  a  heat 
input  rate  less  than  100  million  Btu’s  per 
hour  if  you  are  using  that  rental  boiler 
because  of  an  unanticipated  equipment 
outage  or  emergency  as  described  in 
§  501.191  of  these  regulations;  a 
temporary  emergency  condition  as 
described  in  §  501.192  of  these 
regulations;  or,  under  the  grant  of  a 
temporary  public  interest  exemption  as 
described  in  §  503.25  of  these 
regulations.  Rental  boilers  in  excess  of 
100  million  Btu’s  per  hour  may  also  be 
used  if  the  use  is  in  accordance  with 
those  regulations. 

We  solicited  comments  in  the  January 
29, 1979,  Federal  Register  (44  FR  5808, 
5812)  on  our  proposal  to  consider  units 
at  the  same  site  for  purposes  of 
aggregation  when  the  units  are  located 
within  10  miles  of  each  other. 

We  received  many  comments  that  this 
proposed  test  was  too  broad  and 
ignored  technical  considerations.  In 
response  to  these  comments,  we  have 
revised  the  site  test  criteria  for  purposes 
of  aggregation  by  establishing  a 
definition  for  the  term  “in  combination” 
as  used  in  Sections  103(a)(7)(A)  and 
103(a)(10)(A)  of  FUA  and  have  revised 
the  criteria  for  determining  when  units 
are  located  at  the  same  site. 

For  aggregation  purposes,  "in 
combination"  means  units  which  are 
functionally  integrated.  The  factors  we 
will  consider  in  determining  whether 
units  are  functionally  integrated  are  (1) 
whether  the  units  are  contributing  to  the 
same  end  product,  blend  stock,  or 
intermediate  product;  (2)  whether  units 
are  part  of  the  same  plant  or  facility 
producing  different  products;  (3) 
physical  connection  of  common  energy 
or  power  systems,  other  than  that 
provided  by  a  public  utility;  and  (4)  any 
other  factors  which  would  indicate 
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whether  the  units  are  functionally 
integrated.  As  to  whether  units  are 
located  at  the  same  site,  we  will 
consider  physical  proximity,  common 
ownership,  and  whether  noncontiguous 
parcels  are  connected  by  any 
easements,  pipes  or  steam  lines  under 
common  ownership. 

We  did  receive  comment  that  physical 
connection  should  be  the  only  factor 
considered;  ERA  feels  that  the  other 
factors  described  above  are  relevant 
and  will  consider  all  four  in  making  a 
determination  as  to  which  units  are  in 
combination. 

In  the  January  29, 1979  Federal 
Register  (44  Fed.  Reg.  5808,  5813)  we 
solicited  comments  on  three  proposed 
alternatives  concerning  internal 
combustion  engines  used  for  the 
generation  of  electricity.  The 
alternntivps  we  presented  were  (1) 
retaining  the  November  17, 1978  Federal 
Register  (43  Fed.  Reg.  53974,  53985) 
proposal  where  an  internal  combustion 
engine  used  for  the  generation  of 
electricity  is  an  MFBI;  (2)  a  redefining  of 
electric  powerplant  to  include  an 
internal  combustion  unit  used  for  the 
generation  of  electricity;  and  (3) 
withdrawing  the  November  17, 1978 
proposal  and  not  defining  internal 
combustion  used  for  generating 
electricity  as  either  a  powerplant  or 
MFBI,  and  rely  on  legislative 
clarification. 

We  received  comments  that  an 
internal  combustion  engine  used  for  the 
generation  of  electricity  is  neither  an 
MFBI  nor  an  electric  powerplant  under 
the  present  wording  of  FUA.  We  agree. 
Regulations  cannot  correct  what  we 
believe  to  have  been  an  unintended  gap 
in  FUA  coverage.  We  are  therefore 
deleting  internal  combustion  engines 
used  for  the  generation  of  electricity 
from  the  definition  of  MFBI,  and  also 
from  the  definition  of  electric 
powerplant.  However,  we  are  retaining 
in  the  definition  of  MFBI  an  internal 
combustion  engine  as  FUA  clearly 
designates  internal  combustion  engines 
as  MFBI’s. 

Additionally,  we  received  comments 
that  refinery  process  heaters  should  not 
be  considered  MFBI’s.  Refinery  process 
heaters  normally  do  not  fall  within  the 
categories  statutorily  designated  as 
MFBI,  that  is,  boilers  and  certain  non¬ 
boilers.  and  as  such  exempt  from  the 
provisions  of  FUA.  To  the  extent  that  a 
refinery  process  heater  does  fall  within 
a  statutory  category  of  FUA,  it  will  be 
subject  to  the  provisions  of  the  Act. 

We  had  proposed  that  steam 
generators  used  for  crude  oil  recovery 
be  excluded  from  the  definition  of  MFBI. 
A  number  of  comments  favored  this 


exclusion,  and  non  opposed  it.  Some 
comments  suggested  that  steam 
generators  for  crude  oil  recovery  were 
<  not  boilers  and  thus  not  subject  to  FUA. 
Other  comments  stated  that  these  steam 
generators  are  moved  from  location  to 
location,  and  because  of  this  movement 
cannot  be  considered  stationary  units 
subject  to  FUA. 

We  do  not  accept  the  argument  that 
because  they  are  portable,  these 
generators  are  not  stationary,  and  we 
have  not  satisfactorily  completed  our 
legal  and  technical  assessment  of  the 
contention  that  they  are  not  boilers.  In 
light  of  our  proposal,  the  support  for  the 
exclusion  in  the  comments  and  the 
contribution  of  steam  generators  to 
enhanced  crude  oil  recovery,  we  are, 
pending  further  consideration,  excluding 
‘  steam  generators  for  crude  oil  recovery 
from  the  definition  of  MFBI.  We  intend 
to  reassess  our  treatment  of  these  units. 
We  invite  comments  on  engineering 
distinctions  cognizable  under  FUA 
between  these  steam  generators  and 
boilers  and  on  whether  these  units  can 
use  alternate  fuels.  In  particular,  we 
solicit  comments  on  the  feasibility  of 
using  petroleum  coke  as  a  fuel  for  these 
units. 

We  proposed  to  consider  an  electric 
powerplant  or  an  MFBI  new  if,  since 
April  20, 1977,  the  cost  of  reconstruction 
or  refurbishment  equals  or  exceeds  50 
percent  of  the  price  of  a  replacement 
unit.  Some  comments  stated  that  the  50 
percent  test  was  too  high,  while  other 
comments  stated  that  routine  operation 
and  maintenance  costs  should  be 
excluded. 

In  response  to  these  comments  we 
have  eliminated  “refurbishment”  as  a 
separate  component  of  reconstruction 
and  have  revised  the  formula  as  to  when 
reconstruction  makes  a  powerplant  or 
MFBI  new. 

We  will  consider  a  powerplant  or 
MFBI  new  if,  after  January  1, 1981,  and 
the  preceding  two  calendar  years,  the 
capital  expenditure  for  reconstruction 
equals  or  exceeds  50  percent  of  the 
replacement  cost  of  an  equivalent  unit. 
Therefore,  the  base  3-year  period  is  to 
be  figured  on  a  "rolling  basis,"  i.e.,  the 
then  current  calendar  year  plus  the 
preceding  2-year  period.  Allowable 
capital  expenditure  for  an  electric 
powerplant  is  to  be  in  accordance  with 
the  Federal  Energy  Regulatory 
Commission’s  Uniform  System  of 
Accounts,  and,  for  an  MFBI,  in 
accordance  with  Internal  Revenue 
Service  standards. 

We  will  not  include  routine  operation 
and  maintenance  expenses  as 
expenditures  for  reconstruction; 
however,  operation  and  maintenance 


expenditures  which  are  capitalized 
rather  than  expensed  will  be  included  as 
expenditures  for  reconstruction. 

We  have  also  clarified  the  definition 
of  construction  with  regard  to 
repowering  of  existing  combustion 
turbine  powerplants.  For  the  purposes  of 
this  Act,  we  consider  the  addition  of  a 
waste  heat  or  supplementary  fired  boiler 
to  an  existing  combustion  turbine  as  the 
construction  of  a  new  combined-cycle 
powerplant. 

We  received  comments  that  the  fuel 
used  in  backup  units  forjnunicipal  solid 
waste  recovery  units  be  excluded  from 
the  definition  of  primary  energy  source. 
We  disagree  since  the  concept  of 
primary  energy  source  applies  only  to 
the  unit  and  not  to  the  backup  units 
considered  as  part  of  a  system.  We  do 
exclude  from  consideration  as  a  primary 
energy  source  the  amount  of  fuel  used  in 
any  MFBI  or  powerplant  for  the 
purposes  enumerated  in  Section 
103(a)(15)(A)  of  the  Act  equal  in  total  to 
five  percent  of  the  total  energy  in  Btu’s 
consumed  per  year  by  the  particular 
unit.  In  addition,  ERA  believes  that 
adequate  opportunity  to  use  backup 
boilers  exists  in  other  ways;  for 
example,  under  the  scheduled  outage 
exemption. 

ERA  proposed  that  movement  of  an 
existing  MFBI  or  powerplant  would 
cause  that  unit  to  become  a  new  MFBI 
or  powerplant.  We  received  comments 
that  this  was  not  an  appropriate  action 
and  agree  with  those  comments.  We 
have  deleted  that  reference  in  these 
regulations. 

It  was  suggesed  that  ERA  establish 
criteria  for  “alternate-fuel  capability," 
as  it  pertains  to  the  new  construction 
prohibitions  of  Title  II.  ERA  agrees,  and 
has  done  so  in  a  manner  which  assures 
that  powerplants  subject  to  this 
prohibition  will  actually  be  able  to  use, 
in  full  environmental  compliance,  an 
alternate  fuel  at  the  time  the  powerplant 
becomes  operational  or  upon  expiration 
of  a  temporary  exemption. 

ERA  also  received  comments  that 
only  gas  turbines,  and  not  combustion 
turbines,  were  covered  by  the  Act.  The 
terms  “gas  turbine”  and  "combustion 
turbine”  are  synonymous;  therefore,  we 
have  not  changed  the  proposed 
coverage.  Whether  oil  or  gas  is  burned, 
the  turbine  is  driven  by  the  gases  which 
result  from  the  combustion;  the  term 
"gas  combustion"  refers  to  those  gases 
rather  than  to  the  particular  kind  of 
input  fuel. 

Some  comments  addressed  the 
applicable  environmental  requirements 
definition.  The  comments  ranged  from 
including  Federal  and  state  common  law 
in  the  definition,  to  including  all  local 
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laws,  regulations,  or  ordinances 
regardless  whether  they  are  based  on 
Federal  or  state  laws,  and  taking  the 
stringency  of  local/regional 
environmental  requirements  into 
account  in  deciding  whether  to  grant  an 
exemption  for  an  inability  to  comply 
with  applicable  environmental 
'  requirements. 

ERA  refers  to  the  language  in  the 
Conference  Report  pertaining  to 
permanent  exemptions  due  to  certain 
State  or  local  requirements  which  states  - 
“The  conferees  intend  that  the  Secretary 
determine  the  purposes  of  the  State  or 
local  law  and  he  certainly  should  not 
grant  an  exemption  under  this  provision 
where  it  is  clear  that  such  law  was 
established,  for  example,  to  aid  the 
affected  powerplant  or  installation,  to 
preclude  the  use  of  coal  or  alternate 
fuels  in  preference  for  natural  gas  or 
petroleum  in  order  to  evade  the  policies, 
purposes,  and  prohibitions  of  this  Act.” 
(S.  Rep.  95-988,  95  Cong.  2d  Sess,  p.  85) 
Exemptions  for  State  and  local 
requirements  are  discretionary,  and  the 
pertinence  of  such  requirements  can 
only  be  assessed  on  a  case-by-case 
basis. 

By  Federal  Register  notices  of 
November  17, 1978  and  January  29, 1979, 
we  called  for  comments  on  our  proposed 
definition  of  "alternate  fuels”.  We  were 
particularly  concerned  with  the  question 
of  whether  indigenous  resources, 
particularly  petroleum-related  resources, 
which  might  otherwise  remain 
unexploited,  should  be  classified  as 
“alternate  fuels”  as  a  means  of 
increasing  our  national  energy  supplies. 
We  also  invited  other  suggestions 
regarding  other  resources  that  might  be 
classified  as  alternate  fuels. 

Many  of  the  comments  were  directed 
toward  specific  types  of  fuels  and  in  our 
discussion  below  we  will  group  the  fuel 
types  together  as  much  as  possible  to  • 
avoid  repetition. 

a.  Certain  gases.  Gases  such  as  coal 
seam  methane,  Devonian  shale  gas,  and 
geopressurized  methane  have  been 
designated,  under  certain  circumstances, 
as  alternate  fuels  by  virtue  of  their 
designation  as  “commercially 
unmarketable”  under  Part  507  of  these 
Interim  Regulations.  The  discussion  of 
these  and  other  similar  gases  is 
contained  in  the  response  to  comments 
under  Part  507. 

b.  Proposed  fuels  designated  alternate 
fuels.  The  following  energy  sources  were 
recommended  for  classification  as 
alternate  fuels:  (1)  Biomass  and  biomass 
synthetics,  (2)  coal  synthetics,  (3)  peat, 

(4)  wind,  (5)  tide,  and  (6)  hydroelectric. 
Both  FUA  and  our  interim  regulations 
define  an  alternate  fuel  as  any  fuel  other 
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than  natural  gas  or  petroleum.  Under 
this  definition,  these  six  energy  sources 
are  alternate  fuels. 

c.  Steam  used  in  energy  production.  * 
Some  of  the  comments  recommended 
that  all  fuels  used  in  the  gathering, 
production,  storage,  transmission,  or 
distribution  of  hydrocarbon  gases  or 
liquids  be  classified  as  “alternate  fuels.” 
We  reject  the  designation  of  fuels  used 
in  these  activities  as  “alternate  fuels”; 
however,  FUA  specifically  exempts  any 
pumps  and  compressors  solely  used  in 
connection  with  these  activities  from  the 
coverage  of  the  Act  by  excluding  such 
facilities  from  the  definition  of  a  major 
fuel-burning  installation.  In  addition  to 
this  statutory  exclusion,  we  have 
specifically  removed  “steam  generators 
for  crude  oil  production"  from  our 
jurisdiction  by  excluding  these  units 
from  the  definition  of  a  major  fuel- 
burning  installation  in  §  500.2(a)  of  the 
interim  regulations.  We  will  review  the 
use  of  natural  gas  or  petroleum  as  fuels 
in  other  activities  on  the  basis  of  the 
exemptions  contained  in  the  Act. 

d.  Steam.  In  response  to  our  January 
29, 1979  request  for  comments  on  the 
question  of  whether  “steam”  should  be 
considered  an  alternate  fuel,  the 
comments  pointed  out  that  steam  is  not, 
in  fact,  a  fuel,  but  rather  is  simply  a  form 
of  energy  which  does  not  fit  into  the 
"fuel  availability”  concept  of  FUA.  If  it 
were  classified  as  an  alternate  fuel,  the 
comments  suggested,  it  should  be  so 
classified  only  where  its  use  would 
result  in  higher  overall  efficiency  and 
lower  overall  use  of  oil  or  natural  gas.  In 
any  case,  it  was  noted  that  such 
designation  would  only  mean  that  a 
petitioner  would  have  one  more 
alternate  fuel  to  consider  in  the  Fuels 
Decision  Report.  After  considering  these 
comments,  we  have  decided  not  to 
designate  steam  as  an  alternate  fuel  at 
this  time. 

e.  Electricity.  Electricity,  the  only 
source  of  energy  which  is  not  a  fuel  but 
which  is  identified  in  FUA  as  an 
alternate  fuel,  received  similar 
comments  with  the  additional  points 
that  the  inclusion  of  electricity  among 
the  alternate  fuels  (1)  is  contrary  to  the 
Public  Utilities  Regulatory  Policies  Act 
(PURPA)  (Pub.  L.  95-617)  and  to  the  use 
of  cogeneration,  and  (2)  will  result  in 
“doubling”  the  use  of  fuel.  Electricity  is 
specifically  designated  as  an  alternate 
fuel  in  §  103(a)  of  FUA  and  we  do  not 
have  any  discretion  regarding  its 
redesignation. 

f.  Slurries.  Coal-oil  slurries  were  also 
suggested  for  classification  as  an 
alternate  fuel.  Because  this  type  of 
slurry  is  composed  in  part  of  petroleum, 
we  have  determined  that  coal-oil 
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slurries  are  not  an  alternate  fuel  and 
that  request  for  use  of  such  fuel  will 
more  appropriately  be  considered  under 
the  fuel  mixtures  provisions  of  the  Act. 
We  do  intend  to  promote  the 
development  and  use  of  coal-oil 
mixtures  and  will  do  so  under  the 
provisions  implementing  §  212(d)  of 
FUA  (Permanent  exemption  for  certain 
fuel  mixtures  containing  natural  gas  or 
petroleum)  and  §  213(a)(1)  of  FUA 
(General  requirement  for  exemptions: 
use  of  mixtures). 

g.  "Load balancing" and  "displaced 
gas.  ”  It  was  suggested  that  we  should, 
under  the  alternate  fuel  definition, 
permit  (1)  “load  balancing"  where 
facilities  will  fill  in  “demand  valleys” 
for  natural  gas  which  occur  during  the 
season  when  residential  demand  for 
heating  is  low  and  (2)  the  exchange  of 
equivalent  amounts  of  natural  gas  by 
agreements.  We  do  not  see  how  the  fact 
that  natural  gas  may  be  available  in 
excess  of  demand  at  certain  times 
necessarily  makes  it  an  alternate  fuel, 
permitting  it  to  be  used  in  utility  and 
industrial  units  where  its  use  would  not 
otherwise  be  permitted.  There  are, 
however,  some  instances  in  which  we 
might  permit  such  use,  such  as  in 
situations  that  would  qualify  for  the 
public  interest  exemption,  but  the 
existence  of  a  situation  warranting  such 
an  exemption  must  be  determined  on  a 
case-by-case  basis. 

We  do  not  see  how  exchange 
agreements  for  “displaced  gas”  can  be 
viewed  as  changing  the  nature  of  the  gas 
and  justifying  its  designation  as  an 
alternate  fuel. 

h.  Compressed  air.  Stored  compressed 
air  was  discussed  in  one  of  the 
comments  as  a  possible  alternate  fuel. 
We  recognize  the  use  of  compressed  air 
as  a  conservation  measure  to  be 
discussed  under  the  "terms  and 
conditions”  section  implementing 

§  214(a)  of  the  Act.  We  do  not  consider 
it  to  be  a  fuel. 

i.  Regional  considerations.  We  also 
received  comments  to  the  effect  that 
alternate  fuel  classifications  should  be 
made  on  the  basis  of  the  region  in  which 
the  fuel  is  used  (or  to  be  used)  or  the  use 
of  which  the  fuel  is  intended.  We  have 
concluded  that  it  would  not  be 
administratively  possible  to  enumerate 
all  of  the  regional  considerations  and 
fuel  uses  that  would  be  necessary  to 
include  as  criteria  for  such 
classifications  as  those  suggested. 
Regional  considerations,  while  they 
probably  would  not  be  a  basis  for 
designating  alternate  fuels,  do  bear  upon 
which  alternate  fuels  may  be  available 
at  a  particular  site.  Accordingly,  we 
intend  to  entertain  discussions  of 
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precisely  these  types  of  issues  at  the 
prepetition  conferences  held  in  advance 
of  the  submissions  of  exemption 
requests  and,  on  the  basis  of  such 
discussions,  we  may  waive  certain 
requirements  pertaining  to  the  fuels  to 
be  considered  that  would  otherwise  be 
mandatory  in  connection  with  the 
submission  of  such  petitions. 

j.  Heavy  crude  oil.  In  our  previous 
requests  for  comments  on  the  alternate 
fuels  definition,  we  were  particularly 
interested  in  receiving  views  concerning 
petroleum-related  fuels  which  would  not 
or  might  not  otherwise  be  produced 
particularly  heavy  crude  oil.  Whether 
we  should  include  some  of  these  energy 
sources  in  the  definition  of  alternate 
fuels  has  been  a  difficult  question  of 
policy,  although  a  somewhat  easier 
question  of  law.  The  major  policy 
argument  is  familiar,  if  particular 
petroleum-related  products  are  excluded 
from  the  definition  of  petroleum,  their 
production  and  utilization  will  be 
encouraged  by  such  action. 

In  this  connection,  we  have  received  a 
great  deal  of  comment,  particularly 
recommending  the  designation  of 
California  heavy  crude  oil  as  an 
alternate  fuel.  FUA  defines  the  term 
“petroleum"  as  crude  oil  and  products 
derived  from  crude  oil.  Heavy  crudes 
are  considered  to  be  crude  oil  under  the 
Emergency  Petroleum  Allocation  Act 
(Public  Law  94-163),  the  major  Federal 
regulatory  statute  involving  petroleum, 
regardless  whether  such  crudes  are 
liquid  at  ordinary  temperatures  and 
pressures.  (We  note  parenthetically  that 
these  crudes  do  not  have  the  crystalline 
molecular  structure  of  solids,  but  the 
molecular  structure  of  liquids).  Under 
FUA,  heavy  crudes  are  not  among  those 
fuels  excluded  from  the  definition  of 
petroleum  and  none  of  the  exclusions 
from  the  definition  involve  any  ' 

reference  to  specific  gravity  or 
commercial  marketability  (or  lack 
thereof)  except  in  connection  with  waste 
by-products  of  refineries.  Moreover,  it  is 
highly  unlikely  that  Congress  was 
unaware  of  California  heavy  crude  at 
the  time  it  enacted  FUA,  yet  Congress 
did  not  expressly  exclude  it  from  the 
definition  of  petroleum.  Accordingly,  we 
have  for  purposes  of  this  interim  rule  not 
excluded  heavy  crude  oils  from  the 
definition  of  petroleum.  We  invite 
further  comment  on  this  issue. 

We  note  that  under  FUA,  petroleum 
coke  is  not  considered  to  be  petroleum. 
The  refining  of  California  heavy  crudes 
produces  a  great  deal  of  this  product. 

The  coke  resulting  from  the  refining  of 
heavy  crudes  may  be  used  as  alternate 
fuel,  thus  aiding  in  the  reduction  of  any 
excess  of  petroleum  coke  on  the  West 


Coast.  Moreover,  the  opportunity  under 
the  Act  to  bum  petroleum  coke  may  well 
ease  the  problem  of  excesses  of  heavy 
crude. 

Other  comments  related  specifically 
to  recommendatipns  that  petroleum 
from  "difficult-to-produce  formations,” 
and  oil  from  heavy  oil  sands  and  tar 
sands  be  classified  as  alternate  fuels.  It 
was  further  suggested  that  producers  of 
any  heavy  crudes  from  these  or  other 
formations  should  not  be  required  to 
demonstrate  that  such  oil  would  not 
otherwise  be  produced  without  being 
designated  as  an  alternate  fuel.  Also, 
comments  proposed  that;  in  order  to 
make  allowances  for  heavy  crude  oils 
produced  or  transported  with  lighter 
crude  oils,  the  purchasing  parties  should 
be  permitted  to  designate  the  amount  of 
the  end  product  that  will  be  equivalent 
to  the  volume  input  of  the  lighter  crude 
oil  and  to  designate  as  “alternate  fuel” 
that  amount  which  consitutes  the  heavy 
crude  oil  itself.  Finally,  it  was  suggested 
that  all  of  the  fuels  discussed  above 
simply  be  allowed  by  rule  to  be 
consumed  in  the  public  interest  rather 
than  being  classified  as  alternate  fuels. 

After  considering  these  comments  and 
reviewing  both  the  terms  of  the  statutory 
definitions  of  petroleum  and  previous 
ERA  definitions  of  crude  oil  under  the 
Emergency  Petroleum  Allocation  Act 
(Public  Law  94-163),  it  appears  that 
these  fuels  constitute  petroleum  within 
the  accepted  definition  of  the  term  and 
do  not  qualify  as  alternate  fuels.  The 
broad  legal  conclusion  may  not  be 
sufficiently  sensitive  to  the  policy 
considerations  that  bear  upon  these 
definitions  and  issues.  We  invite  further 
analysis  on  them.  As  the  fuels  discussed 
are,  therefore  included  within  the 
petroleum  definition,  the  other 
comments  noted  do  not  require  further 
change. 

K.  Waste  oil  by-products.  The 
comments  also  proposed  that 
reprocessed  waste  oils  and  petroleum 
products  should  be  designated  alternate 
fuels.  After  a  review  of  the  applicable 
legislative  provisions,  we  have 
concluded  that  we  have  no  discretion  in 
this  matter  and  must  consider  these 
fuels  as  petroleum  for  purposes  of  FUA. 

1.  Commercial  unmarketability  by¬ 
products.  In  order  to  make  the 
commercial  unmarketability  standard 
used  in  the  alternate  fuels  definition 
[§  500.2(a)]  more  definite,  we  have 
specified  in  that  definition  the  criteria 
which  we  will  use  in  determining 
whether  a  particular  waste  by-product  is 
of  the  quality  or  quantity  that  will  make 
it  commercially  marketable.  Both 
overlapping  and  separate  criteria  are 
stated  for  industrial  waste  by-products 


and  for  a  refinery’s  waste  by-products. 
The  criteria  for  refinery  waste  by¬ 
products  are  set  forth  in  §  597.4(e)  and 
are  incorporated  in  the  alternate  fuels 
definition  by  reference. 

For  purpose  of  this  subsection,  an 
industrial  waste  by-product  will  be 
designated  as  “commercially 
unmarketable"  by  reasons  of  "quality" 
where  (1)  the  by-product  is  not  a 
recognized  item  of  commerce  in  a 
national  market  or  in  the  regional  or 
local  area  in  which  the  facility  is 
located,  or  (2)  the  cost  of  processing, 
storing  and  distributing  the  by-product 
would  not  be  covered  by  reasonably 
expected  revenues  from  its  sale. 
Industrial  waste  by-products  will  be 
designated  as  “commercially 
unmarketable”  by  reason  of  “quantity” 
where  (1)  the  quantities  are  so 
insufficient  or  sporadic  as  not  to 
constitute  an  adequate  and  reliable 
supply  to  a  potential  buyer  other  than 
the  producer,  (2)  the  by-product  is 
produced  in  quantities  significantly  less 
than  those  normally  sold  or  traded  in 
the  appropriate  market,  or  (3)  the  cost  of 
aggregating  the  product  into 
commercial  quantities  and  distributing 
the  by-product  would  not  be  covered  by 
reasonably  expected  revenues  from  its 
sale. 

We  received  comments  proposing  that 
waste  by-products  from  industrial  and 
refinery  operations  should  be 
considered  “commercially 
unmarketable”  and,  thus,  alternate  fuels, 
if  they  would  require  special  handling  or 
treatment  in  the  commercial  market  due 
to  their  potential  toxicity  or 
carcinogenicity.  We  decline  to 
categorically  classify  such  waste  by¬ 
products  as  commercially  unmarketable 
and  will  assess  the  marketability  of  such 
waste  by-products  on  a  case-by-case 
approach  based  on  the  criteria  set  forth 
above. 

Comments  further  recommended  that 
an  inadvertent  waste  by-product  of  a 
primary  industrial  product  operation  be 
classified  as  an  alternate  fuel.  We  reject 
this  proposal  on  the  grounds  that  all 
waste  by-products  of  such  operations 
are,  by  definition,  unavoidably 
produced,  but  this  does  not  necessarily 
mean  that  they  are  commercially 
unmarketable.  In  order  to  be  designated 
commercially  unmarketable,  the  waste 
by-product  would  have  to  satisfy  the 
quality  or  quantity  criteria  set  out 
above. 

It  was  additionally  suggested  that  the 
heavy  residual  portion  of  residual  fuel 
oil  be  treated  as  an  alternate  fuel.  As 
stated  in  our  discussion  of  the  petroleum 
definition  exclusions  (§  507.4),  we  will 
treat  these  residual  fuel  waste  by- 
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products  as  petroleum  unless  the 
product  meets  the  criteria  for  exclusion 
from  petroleum  set  out  in  §  507.4(e],  that 
is,  it  is  commercially  unmarketable.  If  a 
producer  of  such  a  product  is  selling  the 
product,  such  sales  indicate  that  the 
product  is  commercially  marketable 
and,  hence,  a  petroleum  product  subject 
to  the  use  prohibitions  of  the  Act. 

A  number  of  comments  were  received 
in  response  to  ERA's  proposed  electric 
region  groupings  for  reliability 
measurements  required  under  the  Act. 
ERA  has  modified  the  regulations  in 
certain  instances  to  respond  to  the 
comments. 

Several  commenters  contend  that 
Alaska  should  not  be  designated  as  one 
electric  region  since  there  are  no 
significant  interconnections  between 
major  power  supply  systems  in  Alaska. 
They  state  that  distance  and  terrain 
make  interconnections  extremely 
difficult  if  not  impossible.  ERA  concurs 
with  this  comment.  For  reliability 
measurements  in  Alaska,  ERPA  will  not 
require  consideration  of  electric  power 
of  utility  systems  which  are  not  or 
cannot  be  economically  interconnected. 
The  loss  of  load  probability  criteria  will 
be  applied  to  systems  which  are 
interconnected  with  the  utility  seeking 
the  exception. 

A  number  of  comments  stated  that 
electric  region  No.  25  (Northwest  Power 
Pool),  consisting  of  DOE  power  supply 
areas  30,  41,  42,  43.  44  and  45,  is  too 
large  and  contains  too  many  physical 
“barriers"  to  be  considered  as  one 
region  for  the  purpose  of  evaluating  loss 
of  load  probability.  They  note  that  a 
number  of  transmission  lines  within  this 
region  are  located  in  mountain  passes 
which  are  subject  to  a  relatively  high 
probability  of  interruption  of  use  due  to 
slides  and  avalanches.  In  addition,  they 
state  that  power  supply  area  41  cannot 
provide  any  real  assistance  to  the 
balance  of  the  region  due  to 
transmission  line  limitations.  Upon 
consideration  of  these  comments,  ERA 
has  revised  electric  region  25 
(Northwest  Power  Pool)  to  include  only 
DOE  Power  Supply  Areas  30,  42,  43,  44 
and  45.  Power  Supply  Area  41  is  now 
included  in  a  new  electric  region:  N.  30. 
the  Idaho-Utah  Group. 

Several  comments  ask  why  a  utility 
should  be  required  to  consider  ERA’S 
planning  regions  for  measuring 
reliability  when  they  differ  from  what 
has  been  used  in  the  past.  They  state 
that  a  utility  should  be  permitted  to  use 
its  own  planning  area  when  making  its 
reliability  determination. 

ERA  believes  that  the  decision  to 
make  a  30  to  40  year  commitment  to  an 
oil-  or  gas-fired  plant  should  be  based 


on  the  likely  evolution  of  coordinated 
planning  and  operation  during  that 
period,  not  simply  on  the  basis  of  a 
smaller  planning  area  that  has  been 
adequate  in  the  past.  There  is  general 
agreement  that  coordination  over  an 
area  larger  than  a  single  system 
produces  reduced  cost,  improved 
reliability,  and  less  use  of  scarce  fuels. 
Therefore,  ERA  is  placing  the  burden  on 
the  petitioning  utility  to  show  either  that 
such  potential  benefits  do  not  exist 
within  his  region,  or  that  they  cannot  be 
achieved  over  the  relevant  time  period. 

III.  Comments  (Part  501 — Administrative 
Procedures  and  Sanctions) 

In  the  Preamble  to  the  Proposed  Rules 
published  on  November  17, 1978,  ERA 
specifically  solicited  comments  on  the 
extent  to  which  the  proposed  fees  set 
forth  in  Part  501  will  compensate  the 
Government  for  costs  incurred  in 
performing  the  analyses  necessary  to 
make  determinations  to  grant  or  deny  a 
particular  exemption  petition.  ERA  also 
solicited  comments  on  the  best  ways  to 
mesh  FUA  regulatory  programs  with 
other  Federal  and  state  regulatory 
programs. 

ERA  received  a  number  of  written  and 
oral  comments  on  these  issues  as  well 
as  comments  on  many  issues  not 
specifically  identified  in  the  Preamble  to 
the  proposed  procedural  rules  in  Part 
501.  In  order  to  facilitate  an  orderly 
discussion  on  these  comments  and 
ERA’s  specific  responses  to  them,  each 
will  be  discussed  in  the  order  that  they 
appear  in  this  interim  rule. 

A.  Subpart  A — General  Provisions 

A  number  of  comments  objected  to 
provisions  in  Section  502.2(c)  which 
allow  ERA  to  bar  a  person  from 
participating  in  ERA  proceedings  if  that 
person  is  shown  to  have  made  false 
representations,  disrupted  proceedings, 
or  lacks  authority  to  represent  a  party 
before  ERA.  ERA  has  clarified  this 
provision  by  requiring  that  the  bar  for 
false  and  misleading  statements, 
affidavits  or  writings  will  be  applied 
only  when  they  are  made  "knowingly”. 

A  bar  for  failure  to  have  specific 
authority  to  represent  a  party  has  been 
retained,  as  has  the  bar  for  disruptive 
activities.  ERA  believes  these  are 
justified  first,  on  the  basis  that  no  one 
should  be  allowed  to  represent  parties 
without  specific  authority  and,  second 
on  the  necessity  for  orderly  proceedings. 
ERA  also  notes  that  criminal  provisions 
for  fraudulent  statements  and  disruptive 
practices  in  administrative  proceedings 
are  available  in  extreme  circumstances. 
These  provisions  have  been  removed 
from  f  501.2  of  the  proposed  rules  and 


incorporated  into  §  501.34  of  this  interim 
rule  which  specifically  sets  forth  hearing 
procedures  and  the  role  and  powers  of 
the  presiding  officer  in  ERA 
proceedings. 

Several  comments  recommended  that 
ERA  revise  Section  501.3  to  distinguish 
filing  requirements  that  require  ERA’s 
acceptance  (e.g.,  exemption  petitions), 
and  filing  for  purposes  of  meeting  time 
requirements.  The  provisions  in  this 
interim  rule  have  been  revised  to  specify 
that  where  time  requirements  are 
imposed  by  DOR  filing  for  purposes  of 
these  requirements  will  be  on  the  date 
the  document  is  received  by  ERA. 

Several  commenters  objected  to  the 
requirement  in  f  501.7(e)  that  a 
petitioner  be  required  to  notify  ERA  of 
all  proceedings,  transactions  and 
contacts  on  an  issue  related  to  an 
exemption  petition  proceeding  that  are 
also  pending  in  other  Federal,  state  or 
municipal  proceedings.  These  comments 
particularly  objected  to  the  requirement 
in  the  proposed  rules  that  all  contacts 
with  DOE,  Federal  or  state  employees 
that  relate  to  these  issues  also  be 
included  in  this  notice.  ERA  was 
convinced  that  these  notice 
requirements  were  too  difficult,  if  not 
impossible  to  comply  with  and  has 
revised  this  requirement  to  require  only 
that  it  be  notified  of  pending  Federal, 
state  or  municipal  proceedings  that  may 
relate  to  its  own  FUA  proceedings. 

ERA  received  a  number  of  comments 
relating  to  the  treatment  of  confidential 
information  in  §  501.7(f).  ERA  has 
revised  this  section  to  require  persons 
requesting  confidential  treatment  of 
specifically  identified  information  to 
comply  with  DOE’S  Freedom  of 
Information  regulations  which  were 
published  as  10  C.F.R.  1004, 44  Fed.  Reg. 
1908  (January  8, 1979),  and  has 
conformed  this  section  to  those 
regulations. 

ERA  has  decided  to  reject  several 
commenters’  suggestions  that  an 
administrative  appeal  provision  be 
incorporated  into  the  regulations.  ERA 
believes  that  FUA  requires  judicial 
review  immediately  upon  issuance  of  a 
final  agency  action  and  that  such  review 
will  promote  a  more  timely  response  to 
each  petitioner’s  needs. 

B.  Subpart  B— Filing  Fees 

The  majority  of  comments  criticized 
DOE’s  fee  schedule  set  forth  in  §  501.24 
as  being  excessive  and  not 
representative  of  ERA’s  actual  costs  in 
reviewing  exemption  petitions.  Other 
comments  indicated  that  the  high  fees 
would  discourage  many  persons  from 
applying  for  exemptions  for  which  they 
would  be  clearly  entitled.  In  response. 
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ERA  has  revised  its  fee  schedule.  ERA 
believes  that  it  is  authorized  to  charge 
fees  for  certain  actions,  and  has 
provided  in  this  interim  rule  provisions 
for  waiver  of  the  fees  where 
appropriate.  Special  provisions  have 
also  been  made  for  smaller  facilities. 

The  schedule  makes  clear  that  only  a 
single  fee  will  be  charged  even  though  a 
petition  may  be  considered  under  the 
criteria  for  several  exemptions.  ERA 
believe  the  fee  schedule  represents 
substantially  less  than  the  anticipated 
costs  of  reviewing  an  exemption  petition 
and  plans  to  review  this  fee  schedule  as 
it  gains  experience  processing  petitions. 

ERA  has  rejected  the  suggestion  that 
existing  facilities  should  be  charged  no 
fee,  or  that  no  fees  should  be  charged  for 
those  exemptions  that  are  mandatory 
under  FUA.  However,  it  should  be  noted 
that  an  existing  facility  that  undertakes 
a  demonstration  that  they  would  be 
eligible  for  an  exemption  in  a 
proceeding  on  a  proposed  order 
establishing  a  prohibition  will  not  be 
charged  a  fee  under  the  schedule  in  this 
interim  rule. 

C.  Subpart  C — Written  Comments, 
Conferences  and  Public  Hearings 

Many  comments  stated  that  they 
believed  that  FUA  requires  hearing 
procedures  that  allow  cross  examination 
of  government  and  other  witnesses. 
These  comments  noted  that  while  FUA 
references  the  informal  rulemaking 
provision  of  the  Administrative 
Procedures  Act,  5  U.S.C.  553,  Section 
702(d)(2)  of  FUA  states  that  “No  rule  or 
order  (or  denial  thereof)  may  be 
affirmed  unless  supported  by  substantial 
evidence.  ERA  does  not  believe  this 
interpretation  reflects  case  law 
interpreting  the  applicability  of  formal 
hearing  procedures  to  rulemaking 
pursuant  to  5  U.S.C.  553.  The  Supreme 
Court  has  stated  that  in  rulemaking 
under  5  U.S.C.  553,  the  formal 
procedures  set  forth  in  5  U.S.C.  556  and 
557  are  required  only  when  the  agency’s 
statute  provides  for  a  hearing,  and 
explicitly  prescribes  that  determination 
in  that  rulemaking  be  “on  the  record.” 
United  States  v.  Allegheny-Ludlum  Steel 
Corp.,  406  U.S.  742,  92  S.  Ct.  1941  (1972), 
United  States  v.  Florida  East  Coast  R. 
Co.,  410  U.S.  224,  93  S.  Ct.  810  (1973)  and 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  98  S.  Ct.  1197 
(1978).  FUA  requires  a  hearing  only 
when  requested  by  an  interested  party, 
and  ERA  is  authorized  to  issue  rules  and 
orders  “.  .  .  on  consideration  of  the 
whole  record  or  those  parts  thereof  cited 
by  a  party  .  .  ERA  does  not  believe 
this  statutory  language  constitutes  a 
directive,  within  the  meaning  the 


Supreme  Court  cases  cited  above,  to 
conduct  FUA  proceedings  under  Section 
701(d)  pursuant  to  5  U.S.C.  556  and  557. 

ERA  has,  however,  revised  a  number 
of  specific  provisions  in  the  proposed 
rule  designed  to  facilitate  the  informal 
procedures  applicable  to  FUA 
proceedings.  The  interim  rules  make  it 
clear  that  questions  may  be  asked  of 
government  witnesses  during  the  public 
hearing.  ERA  encourages,  but  does  not 
require,  that  whenever  possible 
questions  should  be  submitted  to 
government  witnesses  10  days  prior  to 
the  hearing  in  order  to  facilitate 
complete  and  fully  responsive  answers 
to  those  questions.  Some  commenters 
wanted  to  be  able  to  object  to  questions 
and  answers  of  participants  in  the 
public  hearing  during  the  course  of 
testimony.  For  the  reasons  cited  above, 
ERA  does  not  believe  an  opportunity  to 
make  objections  that  would  interrupt 
testimony  is  required  by  FUA,  or  that 
such  attempts  to  impose  judicial 
exclusionary  rules  into  FUA  proceedings 
are  necessary  to  ensure  a  record  which 
contains  substantial  evidence. 

Similarly,  ERA  has  rejected  a 
suggestion  that  its  determinations  be 
based  only  on  the  evidence  set  forth  in 
the  duly  filed  written  comments  and 
presented  at  the  public  hearing.  ERA 
believes  that  the  informal  procedures 
authorized  by  Section  701  of  FUA  allow 
it  to  consider  the  whole  record, 
including  information  and  analyses 
made  subsequent  to  the  close  of  the 
public  comment  period.  The  rules, 
however,  have  been  revised  to  indicate 
that  all  information  relied  upon  by  ERA 
in  making  its  determinations  will  be  in 
the  public  record. 

To  promote  ERA  information 
gathering  proceedings,  ERA  has  retained 
its  discretion  to  hold  informal 
conferences  with  limited  attendance. 
Unlike  the  proposed  rule,  this  interim 
rule  describes  three  kinds  of 
conferences  incident  to  ERA 
proceedings.  Section  501.2  describes 
prepetition  conferences  with  ERA 
technical  staff  which  are  open  only  to 
potential  applicants  for  a  petition.  A 
prepetition  conference  is  designed  to 
define  the  scope  of  the  exemption 
petition  that  a  specific  petitioner  must 
file  in  order  to  be  accepted  by  ERA.  This 
will  assist  a  petitioner  in  avoiding 
development  of  unnecessary  data, 
information,  or  analysis  in  the 
preparation  of  his  petition.  Second,  this 
interim  rule  also  makes  provision  for 
conferences  with  ERA  technical  staff  in 
the  course  of  administrative  proceedings 
on  a  petition,  and  thirdly,  for 
conferences  convened  by  the  presiding 
officer  in  an  ERA  proceeding.  These  last 


two  kinds  of  conferences  are  designed 
to  facilitate  resolution  of  particular 
issues  pending  in  ERA  proceedings. 
Finally,  the  interim  rule  has  been 
revised  to  indicate  clearly  that  ERA  may 
not  substitute  an  informal  conference  for 
a  public  hearing  pursuant  to  701(d)  if  a 
hearing  is  properly  requested  by  any 
interested  person. 

D.  Subpart  D — Subpoenas;  Witness  Fees 

One  comment  questioned  the  source 
of  ERA’S  subpoena  power  under  FUA. 
ERA  believes  that  it  has  sufficient 
authority  pursuant  to  Section  711  of 
FUA  and  Section  645  of  the  DOEA  to 
support  its  subpoena  powers.  These 
authorities  and  provisions  for  the 
exercise  of  subpoena  powers  have  been 
incorporated  into  this  interim  rule  by 
reference  to  DOE's  general  rule  on 
subpoenas  found  in  10  C.F.R.  205.8. 

One  comment  suggested  that  those 
persons  requesting  subpoenas  should  be 
required  to  demonstrate  why  a 
particular  person  is  needed  to  supply 
certain  information.  10  C.F.R.  205.8 
allows  a  subpoena  or  SRO,  prior  to  the 
time  specified  for  compliance,  and  ERA 
anticipates  that  this  mechanism  would 
be  available  if  a  recipient  believes  that 
the  information  could  be  made  available 
by  other  means. 

Several  comments  suggested  that 
corporations  should  be  permitted  to 
designate  agents  to  appear  in  lieu  of  the 
subpoenaed  witness.  10  C.F.R.  205.8 
provides  procedures  for  subpoena 
recipients  to  move  ERA  to  quash  or 
modify  the  subpoena,  including  an 
oportunity  to  petition  for  a  stay  of  the 
obligation  for  compliance  pending  a 
decision  on  the  petition  to  quash  or 
modify.  Corporate  subpoena  recipients 
wishing  to  demonstrate  that  they  should 
not  be  compelled  to  personally  attend  a 
proceeding  may  avail  themselves  of  the 
foregoing  procedures,  but  ERA  believes 
that  it  must  retain  the  discretion,  in 
appropriate  circumstances,  to  compel 
the  attendance  at  ERA  proceedings  of 
specific  named  individuals. 

E.  Subpart  E — Prohibition  Orders 

Although  ERA  proposed  rules  and 
procedures  to  govern  prohibitions  for 
existing  facilities  in  its  earlier  notices, 
this  interim  rule  reserves  these  sections 
for  later  publication.  Those  provisions 
deal  with  discretionary  application  of 
FUA  prohibitions  by  rule  or  by  order. 
FUA  also  contains  similar  discretionary 
provisions  for  new  MFBI  non-boilers 
which  are  covered  by  this  Subpart  E, 
and  ERA  has  decided  to  include 
provisions  for  these  new  MFBI  non- 
boilers  in  this  interim  rule. 
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F.  Subpart  F— Exemptions 

A  number  of  comments  requested  that 
ERA  specify  a  time  period  within  which 
it  must  act  to  accept  or  reject  exemption 
petitions  and  make  final  determinations 
on  those  petitions.  ERA  does  not 
consider  it  possible  to  establish  specific 
time  periods  for  its  actions  under  this 
new  regulatory  program,  therefore,  the 
interim  rule  has  not  incorporated 
specific  time  periods  other  than  those 
set  forth  in  §  501.73.  ERA  believes  that  it 
is  justified  in  retaining  the  flexibility 
provided  by  FUA  to  extend  the  time  for 
its  decision  on  an  exemption  petition  if 
the  facts  and  circumstances  warrant  it 
and  has  retained  this  provision  in  the 
interim  rule. 

Several  commenters  objected  to  the 
provision  in  the  proposed  rules  that  ERA 
could  unilaterally  redesignate  an 
exemption  petition  to  request  another 
exemption  than  that  applied  for  in  the 
original  petition.  The  conference’s  report 
to  FUA  directs  ERA  to  be  flexible  in  its 
consideration  of  an  exemption  petition. 
Therefore,  ERA  added  this  provision  to 
the  proposed  rules  to  assist  a  qualified 
exemption  petitioner  in  receiving  the 
appropriate  exemption.  In  response  to 
these  comments,  the  interim  rule  has- 
been  revised  to  require  that  ERA  consult 
with  and  receive  approval  of  the 
petitioner  prior  to  consideration  of  a 
petition  under  criteria  for  exemptions 
that  have  not  been  specifically  applied 
for. 

ERA  will  both  notify  and  consult  with 
state  agencies  responsible  for 
powerplant  regulation.  The  provisions 
for  interested  persons  to  request  a 
public  hearing  on  a  particular  petition 
has  been  revised  to  allow  3  weeks  (21 
days)  after  publication  of  notice  of  a 
petition  in  which  to  file  a  request,  and 
the  period  for  public  comment  has  been 
extended  to  at  least  45  days.  Section 
501.68(c)  has  been  revised  to  allow 
“reasonable  time  to  cure  defects  in  a 
petition",  and  to  allow  a  petitioner 
whose  petition  was  rejected  for  failure 
to  provide  adequate  information  to  refile 
at  a  later  time. 

ERA  has  not  accepted  the  suggestions 
of  several  commenters  that  it  limit  its 
ability  to  adopt  flexible  procedures  in 
the  course  of  an  administrative 
proceeding.  ERA  believes  that  this 
flexibility  will  promote  preparation  of  a 
more  complete  record  upon  which  to 
base  its  determinations,  and  intends  to 
exercise  this  flexibility  to  allow 
petitioners  and  other  interested  persons 
to  present  a  full  and  open  explanation 
for  their  position  in  any  particular 
proceeding. 


G.  Subpart  G — Requests  for 
Modification  of  Rescission  of  Orders 
and  Rules  Issued  under  FUA 

This  subpart  has  been  redrafted  to 
provide  for  both  general  rulemaking  and 
more  specifically  for  rescission  or 
modification  of  prohibitions  imposed  by 
rule  or  by  order.  Anyone  may  request 
that  ERA  initiate  a  general  rulemaking 
proceeding  pursuant  to  5  U.S.C.  553(e). 
However,  only  owners  or  operators  of 
affected  existing  facilities  may  request 
rescission  or  modification  of  a 
prohibition  rule  or  prohibition  order  for 
an  existing  powerplant  or  MFBI.  Any 
person  may  seek  to  have  a  prohibition 
by  rule  for  new  facilities  modified  or 
rescinded. 

ERA  has  responded  to  comments  that 
the  150-day  period  for  ERA  action  on  a 
petition  to  modify  or  rescind  a 
prohibition  rule  or  order  is  too  long  by 
limiting  this  period  to  90  days.  Also  in 
accord  with  several  comments,  ERA  has 
made  it  clear  that  determinations  on 
requests  will  be  made  on  the 
information  that  has  been  made  part  of 
the  public  record. 

H.  Subpart  H— Requests  for  Stay 

Several  comments  requested  that  ERA 
revise  its  criteria  for  grant  of  a  stay  to 
omit  the  requirement  that  a  petitioner 
show  a  substantial  likelihood  of  success 
on  the  merits-  ERA  has  revised  this 
provision  in  this  interim  rule  to  require  a 
showing  that  the  question  raised  is 
serious. 

/.  Subparts  I  and  J— Requests  for 
Interpretations  and  Rulings 

Several  comments  criticized  ERA's 
position  in  §  501.135(f)(1)  that  if  there  is 
no  response  to  a  petition  for 
reconsideration  of  an  interpretation 
within  60  days  it  is  automatically 
deemed  to  be  denied.  These  comments 
expressed  concern  that  a  petition  might 
be  lost  or  misplaced.  ERA  has  revised 
this  provision  to  require  that  the  Office 
of  General  Counsel  acknowledge  receipt 
of  all  petitions,  but  where  60  days  elapse 
without  a  substantive  response  from  the 
Office  of  General  Counsel  or  any 
indication  that  it  would  be  forthcoming, 
the  request  for  reconsideration  should 
be  considered  to  be  denied. 

Other  commenters  complained  that 
the  procedures  to  obtain  rulings  were 
too  complicated.  These  provisions  are  in 
accord  with  general  procedural 
regulations  governing  requests  for 
interpretation  that  apply  to  other  DOE 
regulatory  programs  and  ERA  has 
decided  to  retain  these  provisions.  ERA  . 
has  also  eliminated  the  cumbersome 
notice  requirements  for  interpretations 


in  accordance  with  DOE's  general 
regulations  and  several  comments  that 
argued  that  this  would  facilitate  filing  of 
interpretation  requests. 

Finally,  a  commenter  suggested  that  a 
person  who  relies  on  a  ruling  should  be 
allowed  to  continue  to  do  so  even  if  the 
ruling  is  modified  or  rescinded.  ERA 
does  not  believe  this  is  consistent  with 
good  regulatory  policy  and  does  not 
accept  this  suggestion. 

/.  Subparts  K  and  L — Enforcement. 
Investigations,  Violations,  Sanctions, 
and  Judicial  Actions 

Several  comments  noted  that  the 
proposed  rules  expand  criminal 
culpability  beyond  that  provided  by 
Section  721(b)  by  addition  of  the  phrase 
"reasonably  should  have  Known  of 
noncompliance."  ERA  has  deleted  this 
phrase  from  the  interim  rule. 

Other  comments  expressed  the  belief 
that  remedial  orders  or  notices  of 
violation  for  anticipated  or  potential 
violations  are  not  authorized  by  FUA. 
ERA  has  retained  these  provisions 
noting  that  Section  723(d)  authorizes  the 
Secretary  to  issue  orders.  Section  721 
authorizes  issuance  of  notices  of 
violation  (NOV)  and  ERA  believes  that 
if  a  violation  is  imminent,  issuance  of  a 
NOV  which  does  not  propose  imposition 
of  civil  or  criminal  penalties  would  be 
consistent  with  its  enforcement  powers. 
ERA  has  decided  to  accept  a  suggestion 
that  alleged  violators  be  given  advance 
notice  of  the  contents  of  a  NOV  by 
providing  them  a  draft  of  the  NOV  that 
ERA  proposes  to  issue  prior  to  its 
issuance  in  final  form.  However,  ERA 
does  not  agree  with  the  suggestion  of 
several  commenters  that  there  should  be 
no  distinction  between  a  proceeding 
which  proposes  a  civil  penalty  and, 
therefore,  requires  an  adjudicatory 
hearing  (unless  waived),  and  a 
proceeding  where  no  civil  penalty  is 
proposed  and  for  which  an  informal 
conference  majf  be  requested.  These 
comments  advocated  a  right  to  an 
adjudicatory  hearing  in  both  instances. 
ERA  notes  that  the  provisions  of  section 
723(d)  of  FUA  expressly  applies  to 
adjudicatory  hearings  only  when 
penalty  assessments  are  proposed,  thus 
distinguishing  these  proceedings  from 
other  enforcement  proceedings  where  no 
money  penalties  are  at  issue.  Because 
FUA  explicitly  directs  that  an 
adjudicatory  hearing  be  held  in  certain 
instances,  ERA  believes  that  it  is 
justified  in  using  more  informal 
enforcement  procedures  in  those 
instances  where  FUA  is  silent  as  to  the 
hearing  requirement 
Finally,  ERA  has  revised  the  rules  to 
the  effect  that  owners  of  powerplants 
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and  installations  are  not  subject  to  the 
civil  penalty  provisions,  and  the  special 
definition  of  agents  of  owners  and 
operators  has  been  revised  to  specify 
that  an  agent  must  have  authority  to 
engage  in  the  activity  involved  in  a 
particular  violation. 

ERA  would  like  to  note  that  during  the 
initial  stages  of  implementation  of  FUA 
regulatory  programs,  questions 
regarding  ERA  enforcement  actions  may 
be  considered  by  the  Office  of 
Enforcement  of  ERA  in  consultation 
with  the  Office  of  Fuels  Regulation  of 
ERA.  While  the  Office  of  Enforcement 
has  primary  responsibility  for 
administering  ERA’S  enforcement 
programs,  many  enforcement  related 
questions  will  also  be  under 
consideration  by  the  Office  of  Fuels 
Regulation  as  it  develops  its  initial 
programs  for  FUA  implementation. 

K.  Subpart  M—  Use  of  Natural  Gas  or 
Petroleum  for  Emergency  and 
Unanticipated  Equipment  Outage 
Purposes 

As  a  result  of  comments  received 
pertaining  to  emergency  use  of 
petroleum  or  natural  gas,  especially 
comments  regarding  Section  405  of  FUA, 
ERA  has  incorporated  a  new  Subpart  M 
into  this  Interim  Rule  which  did  not 
appear  in  the  Notice  of  Proposed 
Rulemaking  published  on  November  17, 
1978. 

If  you  are  subject  to  prohibitions  of 
the  Act,  this  subpart  establishes  the 
procedures  you  must  follow  when  you 
have  used  minimum  amounts  of  natural 
gas  or  petroleum  in  your  powerplant  or 
installation  for  unanticipated  equipment 
outages  or  emergencies  under  Section 
103(a)(15)(B)  of  the  Act,  or  where  you 
have  used  natural  gas  or  petroleum  as  a 
primary  energy  source  in  your  peakload 
powerplant  or  installation  during  a 
temporary  emergency  condition  under 
Section  404(g)  of  the  Act. 

In  view  of  the  immediate  need  to 
provide  you  with  regulatory  procedures 
for  the  use  of  natural  gas  or  petroleum  in 
the  event  that  you  suffer  a  qualifying 
outage  or  emergency  after  May  8, 1979, 
the  effective  date  of  the  foregoing 
statutory  provisions,  ERA  is  making  this 
new  subpart  effective  May  8, 1979.  Since 
this  subpart  is  being  published  for  the 
first  time,  however,  ERA  actively  solicits 
your  comments  on  the  definitions  and 
procedures  provided  at  the  earliest 
possible  date  and  will  if  necessary 
revise  this  rule  promptly  on  an  interim 
basis. 

The  provisions  in  Sections 
103(a)(15)(B)  and  404(g)  of  the  Act  are 
distinct  governing  authorities.  To  reflect 
these  differences,  Subpart  M  provides 


separate  procedures  for  fuel  use  under 
each  of  the  foregoing  sections.  There 
may  be  some  circumstances,  however, 
in  the  case  of  installations  and  peakload 
powerplants,  where  your  right  to  use 
natural  gas  or  petroleum  in  an 
emergency  may  be,  in  the  alternative, 
under  either  Section  103(a)(15)(B)  or 
Section  404(g).  In  those  instances,  you 
may  use  the  procedures  provided  for 
under  Section  103(a)(15)(B)  rather  than 
those  provided  under  Section  404(g).  The 
former  procedures  require  only  notice  to 
ERA  of  emergency  use  and  brief  follow¬ 
up  progress  reports,  while  procedures 
under  Section  404(g)  recognize  ERA’s 
authority  to  limit  the  duration  of  your 
permitted  usage  and  require,  in  addition 
to  progress  reports,  the  filing  of  a 
detailed  statement  of  the  circumstances 
of  your  emergency  condition  or  outage. 

It  is  important  to  note  that  you  may  be 
able  to  use  the  provisions  of  this  subpart 
where  you  must  operate  a  rental  boiler 
for  emergency  purposes  for  which  you 
have  not  obtained  an  emergency 
exemption  under  these  regulations. 

IV.  Procedural  matters. 

A  regulatory  analysis  of  this  interim 
rule  set  forth  below  as  contemplated  by 
Executive  Order  No.  12044,  is  contained 
within  the  draft  regulatory  analysis  of 
the  regulation  regarding  new  facilities 
proposed  on  November  9, 1978,  (43  F.R. 
53974,  November  17, 1978).  A  Final 
Environmental  Impact  Statement  (FEI) 
has  been  prepared  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA).  Both  the  draft  regulatory 
analysis  and  the  FEIS  may  be  obtained 
from  ERA,  2000  M  Street,  N.W.,  Room 
BllO,  Washington,  D.C.  20461.  (202)  634- 
2170. 

This  interim  rule  and  FUA  become 
effective  on  May  8, 1979.  ERA  believes 
that  good  cause  exists  to  make  this 
interim  rule  immediately  effective  in 
order  that  an  exemption  petitioner  may 
begin  filing  his  petition. 

These  revised  rules  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  under 
the  provisions  of  the  Federal  Reports 
Act.  Any  compliance  with  the  data 
collection  provisions  of  these  interim 
rules  may  require  revision  or  additions 
as  a  result  of  OMB’s  action. 

(Department  of  Energy  Organization 
Act,  Public  Law  95-96;  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Public 
Law  95-620,  E.0. 12009,  42  F.R.  4267). 

In  consideration  of  the  foregoing. 

§  500.2  and  Part  501,  Subchapter  E, 
“Alternate  Fuels”  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  as 
proposed  on  November  17, 1978  are 


hereby  revised  and  adopted  effective 
May  8, 1979. 

Issued  in  Washington,  D.C.,  May  8, 1979. 

David  |.  Bardin. 

Administrator,  Economic  Regulatory  Administration. 

In  10  CFR,  Chapter  II,  Subchapter  E, 
Part  500  and  Part  501  are  hereby 
adopted  as  an  interim  rule. 

SUBCHAPTER  E— ALTERNATE  FUELS 
PART  500— POLICY  AND  DEFINITIONS 

Sec. 

500.1  [Reserved] 

500.2  Definitions. 

Authority:  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  91  Stat.  565 
(42  U.S.C.  7101  et  seq.);  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
820,  92  Stat.  3289,  (42  U.S.C.  8301  et  seq.);  E.O. 
12009,  42  F.R.  4267. 

§  500.1  (Reserved) 

§500.2  Definitions. 

This  section  defines  certain  terms 
utilized  throughout  these  regulations 
unless  otherwise  expressly  provided  for 
or  the  context  clearly  demands 
otherwise.  The  use  of  the  male  gender  is 
to  include  female;  the  use  of  singular  to 
include  plural. 

(a)  General  definitions.  For  purposes 
of  this  Part  and  Parts  501,  502,  503,  504, 
505,  506,  507,  508,  and  515,  the  terms 
listed: 

“The  Act”  and  “FUA”  mean  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978. 

“Action"  means  a  prohibition,  by  rule 
or  order,  in  accordance  with  Sections 
202,  301(b)  and  (c),  302(a)  and  (b),  401, 
402,  and  405  of  the  Act;  an  order 
granting  or  denying  an  exemption  in 
accordance  with  Sections  211,  212,  311, 
and  312  of  the  Act;  a  modification  or 
recision  of  any  such  order,  or  rule;  an 
interpretation;  a  notice  of  violation;  a 
remedial  order;  a  ruling  issued;  or  a 
rulemaking  undertaken  by  ERA. 

“Affiliate”,  when  used  in  relation  to 
person,  means  another  person  who 
controls,  is  controlled  by,  or  is  under 
common  control  with,  such  person. 

“Aggrieved”,  for  purposes  of 
administrative  proceedings,  describes 
and  means  a  person  (with  an  interest 
sought  to  be  protected  under  the  Act) 
who  is  adversely  affected  by  an  action 
proposed  or  undertaken  by  DOE. 

“Air  pollution  control  agency"  means 
any  of  the  following: 

(1)  A  single  State  agency  designated 
by  the  Governor  of  that  State  as  the 
official  State  air  pollution  control 
agency; 

(2)  An  agency  established  by  two  or 
more  States  and  having  substantial 
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powers  or  duties  pertaining  to  the 
prevention  and  control  of  air  pollution; 

(3)  A  city,  county,  or  other  local 
government  health  authority  or,  in  the 
case  of  any  city,  county,  or  other  local 
government  in  which  there  is  an  agency 
other  than  the  health  authority  charged 
with  responsibility  for  enforcing 
ordinances  or  laws  relating  to  the 
prevention  and  control  of  air  pollution, 
such  other  agency;  or 

(4)  An  agency  of  two  or  more 
municipalities  located  in  the  same  State 
or  in  different  States  and  having 
substantial  powers  or  duties  petaining  to 
the  prevention  and  control  of  air 
pollution. 

“Alternate  fuel”  means  electricity  or 
any  fuel,  other  than  natural  gas  or 
petroleum.  The  terra  includes — 

(1)  Coal; 

(2)  Solar  energy; 

(3)  Petroleum  coke;  shale  oil;  uranium; 
biomass;  municipal,  industrial  or 
agricultural  wastes;  wood;  and 
renewable  and  geothermal  energy 
sources.  (For  purposes  of  this 
subparagraph  (3),  the  term  “industrial” 
does  not  pertain  to  refineries.) 

(4)  Liquid,  solid,  or  gaseous  waste  by¬ 
products  of  refinery  or  industrial 
operations  which  are  commercially 
unmarketable,  either  by  reason  of 
quality  or  quantity.  (For  purposes  of  this 
subparagraph  (4),  the  term  waste  by¬ 
product  is  defined  as  an  unavoidable 
by-product(s)  of  the  primary  industrial 
processes  or  refinery  processes.) 

(1)  Waste  by-products  of  refinery 
operations  are  commercially 
unmarketable  if  they  meet  the  criteria  in 
§  507.4(e)  (Exclusions  from  the  definition 
of  petroleum). 

(ii)  A  waste  by-product  of  industrial 
operations  is  commercially 
unmarketable  by  reasoii  of — 

(A)  Quality,  where, 

(7)  the  by-product  is  not  a  recognized 
item  of  commerce  in  a  national  market 
or  in  the  regional  or  local  area  in  which 
the  faciliy  is  located;  or 

( 2 )  the  cost  of  processing  (limited  to 
upgrading  the  product  to  commercial 
quality),  storing,  and  distributing  the  by¬ 
product  could  not  be  covered  by 
reasonably  expected  revenues  from  its 
sale;  or, 

(B)  Quantity,  where, 

(2)  the  quantities  of  the  by-product  are 
so  insufficient  or  sporadic  as  not  to 
constitute  an  adequate  and  reliable 
supply  to  a  potential  buyer  other  than 
the  producer;  or 

(2)  the  by-product  is  produced  in 
quantities  significantly  less  than  those 
quantities  normally  sold  or  traded  in  the 
appropriate  market;  or 


(J)  the  cost  of  aggregating  the  product 
into  commercial  quantities  through 
storage  and  distributing  the  by-product 
would  not  be  covered  by  reasonably 
expected  revenues  from  its  sale. 

(5)  Any  fuel  derived  from  an  alternate 
fuel;  and, 

(6)  Waste  gases  from  industrial 
operations.  (For  purposes  of  this 
subsection  (6).  the  term  “industrial” 
does  not  pertain  to  refineries.) 

"Applicable  environmental 
requirements”  includes — 

(1)  Any  standard,  limitation,  or  other 
requirement  established  by  or  pursuant 
to  Federal  or  State  law  (including  any 
final  order  of  any  Federal  or  State  court) 
applicable  to  emissions  of 
environmental  pollutants  (including  air 
and  water  pollutants)  or  disposal  of 
solid  waste  residues  resulting  from  the 
use  of  coal  or  other  alternate  fuels  or 
natural  gas  or  petroleum  as  a  primary 
energy  source  or  from  the  operation  of 
pollution  control  equipment  in 
connection  with  such  use,  taking  into 
account  any  variance  of  law  granted  or 
issued  in  accordance  with  Federal  law 
or  in  accordance  with  State  law  to  the 
extent  consistent  with  Federal  law;  and 

(2)  Any  other  standard,  limitation,  or 
other  requirement  established  by,  or 
pursuant  to,  the  Clean  Air  Act,  the 
Clean  Water  Act.  the  Resource 
Conservation  and  Recovery  Act.  or  the 
National  Conservation  and  Recovery 
Act,  or  the  National  Environmental 
Policy  Act  of  1969. 

"Base  load  powerplant”  means  a 
powerplant  the. electric  generation  of 
which  in  kilowatt  hours  exceeds,  for  any 
12-calendar-month  period,  such 
powerplant's  design  capacity  multiplied 
by  3,500  hours. 

"Btu”  means  British  thermal  unit 

"Capability  to  use  alternate  fuel”  for 
the  purpose  of  the  Title  II  prohibition  on 
construction  of  new  powerplants  means 
that  the  powerplant  to  be  constructed 
must  be  able  to  use,  in  compliance  with 
applicable  environmental  requirements, 
this  alternate  fuel  as  the  primary  energy 
source  at  the  time  it  becomes 
operational  or  at  the  expiration  of  a 
temporary  exemption.  This  alternate 
fuel  must  be  available  to  the  operator  at 
the  powerplant  site  at  the  time  it 
becomes  operational  or  at  the  expiration 
of  a  temporary  exemption.  Examples: 

(1)  High-Btu  gas  from  coal  is  an 
alternate  fuel  within  the  Fuel  Use  Act.  If 
you  propose  to  construct  a  new 
powerplant  which  is  to  use  natural  gas, 
you  cannot  assert,  for  purposes  of  the 
prohibitions  on  construction  of  new 
powerplants  without  alternate  fuel 
capability,  that  the  powerplant  is 
capable  of  using  high-Btu  gas  as  a 


primary  energy  source  unless  high-Btu 
gas  from  coal  will  be  avilable  in 
sufficient  quantities  to  the  powerplant  at 
the  time  of  initial  operation  or  upon 
expiration  of  a  temporary  exemption. 

(2)  You  intend  to  construct  a  new 
powerplant  that  will  have  a  boiler- 
capable  of  using  coal  or  oil  but  intend  to 
have  the  powerplant  use  oil  at  the  time 
of  operation.  Absent  an  exemption,  you 
would  violate  the  prohibition  on 
construction  of  new  powerplants 
without  alternate  fuel  capability  if  you 
construct  without  installing  coal 
handling,  pollution  control,  ash  removal, 
etc.,  systems  or  if  the  burning  of  coal 
would  be  in  violation  of  a  State  SIP — 
unless  you  had  the  appropriate 
exemptions. 

“Clean  Air  Act”  means  the  Clean  Air 
Act.  42  U.S.C.  7401  et  seq.  (1970),  as 
amended  by  Public  Law  93-319,  88  Stat. 
246,  and  Public  Law  95-91,  91  Stat.  685. 

"Coal”  means  anthracite,  bituminous 
and  sub-bituminous  coal,  lignite,  and 
any  fuel  derivative  thereof. 

“Cogeneration  facility”  means  an 
electric  powerplant  or  a  major  fuel 
burning  installation  which  produces: 

(1)  electric  power  and 

(2)  any  other  form  of  useful  energy 
(such  as  steam,  gas  or  heat)  which  is,  or 
will  be,  used  for  industrial  commercial, 
or  space  heating  purposes. 

“Combined  cycle  unit”  means  an 
electric  power  generating  unit  that 
consists  of  a  combination  of  one  or  more 
combustion  turbine  units  and  one  or 
more  steam  turbine  units  with  a 
substantial  portion  of  the  required 
energy  input  of  the  steam  turbine(s) 
provided  by  the  exhaust  gas  from  the 
combustion  turbine  unit(s).  Use  of  small 
amounts  of  supplemental  firing  for  the 
steam  turbine  does  not  preclude  the  unit 
from  being  a  combined  cycle  unit. 

“Conference”  means  an  informal 
meeting,  incident  to  any  proceeding, 
between  DOE  and  any  interested 
person. 

“Construction”  means  substantial 
physical  activity  at  the  unit  site  and 
includes  more  than  clearance  of  a  site  or 
installation  of  foundation  pilings.  The 
addition  of  a  heat  recovery  or 
supplemental-fired  boiler  to  an  existing 
combustion  turbine  constitutes 
construction  of  a  new  combined  cycle 
unit. 

“Costs”  means  total  costs,  both 
operating  and  capital  incurred  over  the 
estimated  remaining  useful  life  of  an 
electric  powerplant  or  major  fuel 
burning  installation,  discounted  to  the 
present  pursuant  to  rules  established  in 
Parts  503,  504,  505  and  506  of  these 
regulations. 
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"Design  capacity  or  capability”  is  as 
defined  in  subsection  (e)  of  this  section. 

"DOE"  or  “the  Department"  means 
the  United  States  Department  of  Energy, 
as  defined  in  Sections  201  and  301(a)  of 
the  DEOA,  including  the  Secretary  of 
Energy  or  his  designee. 

“DEOA”  means  the  Department  of 
Energy  Organization  Act  (Public  Law 
95-91)  (42  U.S.C.  7101  et  seq.),  as 
implemented  by  Executive  Order  12009 
(42  F.R.  46267). 

"Duly  authorized  representative" 
means  a  person  who  has  been 
designated  to  appear  before  DOE  in 
connection  with  a  proceeding  on  behalf 
of  a  person  interested  in  or  aggrieved  by 
that  proceeding.  The  appearance  may 
consist  of  the  submission  of 
applications,  petitions,  requests, 
statements,  memoranda  of  law,  other 
documents,  or  of  a  personal  appearance, 
oral  communication,  or  any  other 
participation  in  the  proceeding. 

The  terms  “electric  powerplant”  and 
"powerplant"  mean  any  stationary 
electric  generating  unit,  consisting  of  a 
boiler,  a  gas  turbine,  or  a  combined 
cycle  unit,  which  produces  electric 
power  for  purposes  of  sale  or  exchange 
and — 

(1)  Has  the  design  capability  of 
consuming  any  fuel  (or  mixture  thereof) 
at  a  fuel  heat  input  rate  of  100  million 
Btu's  per  hour  or  greater,  or 

(2)  Is  in  a  combination  of  two  or  more 
electric  generating  units  which  are 
located  at  the  same  site  and  which  in 
the  aggregate  have  a  design  capability 
of  consuming  any  fuel  (or  mixture 
thereof)  at  a  fuel  heat  input  rate  of  250 
million  Btu’s  per  hour  or  greater 

(3)  To  determine  if  your  electric 
generating  unit  is  to  be  aggregated 
toward  the  250  million  Btu  per  hour 
threshold  and  is  a  powerplant  for 
purposes  of  subparagraph  (2),  see 

§  500.2(c)  of  this  section; 

(4)  To  determine  if  your  electric 
generating  units  for  purpose  of 
subparagraph  (2)  of  this  definition  are 
located  at  the  same  site,  ERA  will 
consider  physical  proximity,  common 
ownership  or  control,  and  whether  non¬ 
contiguous  parcels  are  connected  by  any 
easements,  pipes,  or  steam  lines  under 
common  ownership.  All  powerplants  at 
the  same  site  will  be  considered  in 
combination. 

(5)  ERA  will  not  aggregate  toward  the 
250  million  Btu’s  per  hour  threshold  a  - 
rental  boiler  with  a  heat  input  rate  less 
than  100  million  Btu’s  per  hour  if  you  are 
using  the  rental  boiler  because  of: 

(i)  An  unanticipated  equipment  outage 
or  emergency  as  described  in  §  501.191 
of  these  regulations; 


(ii)  A  temporary  emergency  condition 
as  described  in  §  501.192  of  these 
regulations;  or 

(iii)  A  temporary  public  interest 
exemption  as  described  in  §  505.15  of 
these  regulations. 

“Electric  generating  unit”  does  not 
include — 

(1)  Any  electric  generating  unit 
subject  to  the  licensing  jurisdiction  of 
the  Nuclear  Regulatory  Commission; 
and 

(2)  Any  cogeneration  facility,  less  than 
half  of  the  annual  electric  power 
generation  of  which  is  sold  or 
exchanged  for  resale. 

"Electric  Region"  is  as  defined  in 
paragraph  (b)  of  this  section. 

“Electric  utility”  means  any  person, 
including  any  affilitate,  or  federal 
agency,  who  sells  electric  power. 

“EPA”  means  the  Environmental 
Protection  Agency. 

“ERA"  means  the  Economic 
Regulatory  Administration  of  DOE. 

“Existing  Powerplant  or  MFBI”  means 
any  powerplant  or  MFBI  other  than  a 
new  powerplant  of  MFBI. 

“Federal  Water  Pollution  Control  Act” 
means  33  U.S.C.  1251,  et  seq.,  as 
amended. 

“FERC"  means  the  Federal  Energy 
Regulatory  Commission. 

“Firm"  means  a  parent  company  and 
the  consolidated  or  unconsolidated 
entities  (if  any)  which  it  directly  or 
indirectly  controls. 

"Fluidized  bed  combustion”  means 
combustion  of  fuel  in  connection  with  a 
bed  of  inert  material,  such  as  limestone 
or  dolomite,  which  is  held  in  a  fluid-like 
state  by  the  means  of  air  or  other  gases 
being  passed  through  such  materials. 

“FTC”  means  the  Federal  Trade 
Commission. 

“Fuels  Decision  Report”  means  the 
report  required  under  Part  502  of  these 
regulations. 

"High-priority  user,”  for  purposes  of 
Section  312(j)  of  the  Act  means  any 
residential  user  of  natural  gas,  or  any 
commercial  user  whose  consumption  of 
natural  gas  on  a  peak  day  is  less  than  50 
Mcf. 

“Installation”  means  “major  fuel 
burning  installation.” 

"Intermediate  load  powerplant” 
means  a  powerplant  (other  than  a 
peakload  powerplant),  the  electrical 
generation  of  which  in  kilowatt  hours 
does  not  exceed,  for  any  12-calendar- 
month  period,  such  powerplant's  design 
capacity  multiplied  by  3,500  hours. 

“Internal  combustion  engine"  means  a 
heat  engine  in  which  the  combustion 
that  generates  the  heat  takes  place 
inside  the  engine  proper. 


"Interpretation”  means  a  written 
statement  issued  by  the  DOE  General 
Counsel,  or  his  delegate  in  response  to  a 
written  request,  that  applies  the 
regulations,  rulings  and  other  precedents 
previously  issued  by  the  DOE  to  the 
particular  facts  of  a  prospective  or 
completed  act  or  transaction. 

The  terms  "major  fuel-burning 
installation”  and  “installation”  mean  a 
stationary  unit  consisting  of  a  boiler,  gas 
turbine  unit,  combined  cycle  unit,  or 
internal  combustion  engine  which — 

(1)  Has  the  design  capability  of 
consuming  any  fuel  (or  mixture  thereof) 
at  a  fuel  heat  input  rate  of  100  million 
Btu’s  per  hour  or  greater;  or 

(2)  Is  in  a  combination  of  two  or  more 
such  units  which  are  located  at  the  same 
site  and  which  in  the  aggregate  have  a 
design  capability  of  consuming  any  fuel 
(or  mixture  thereof)  at  a  fuel  heat  input 
rate  of  250  million  Btu’s  per  hour  or 
greater. 

(3)  To  determine  if  your  unit  is  to  be 
aggregated  towards  the  250  million  Btu's 
per  hour  threshold  and  is  a  major  fuel 
burning  installation  for  purposes  of 
clause  (2)  of  this  definition,  see 

S  500.2(d)  of  this  section. 

(4)  For  purposes  of  clause  (2)  of  this 
definition,  the  term  “in  a  combination” 
means  functionally  integrated.  In 
determining  if  units  are  functionally 
integrated  ERA  will  consider  the 
following  factors: 

(i)  Whether  the  units  are  contributing 
to  the  same  end  product,  blend  stock,  or 
intermediate  product; 

(ii)  Whether  the  units  are  part  of  the 
same  plant  or  facility  producing 
different  products; 

(iii)  Whether  the  units  have  a  physical 
connection  of  common  energy  or  power 
systems,  other  than  provided  by  a  public 
utility;  and 

(iv)  Any  other  factors  which  would 
indicate  that  the  units  are  functionally 
integrated. 

(5)  To  determine  if  your  units,  for 
purposes  of  clause  (2)  of  this  definition, 
are  located  at  the  same  site,  ERA  will 
consider  physical  proximity,  common 
ownership,  and  whether  non-contiguous 
parcels  are  connected  by  any 
easements,  pipes,  or  steam  lines  under 
common  ownership. 

(6)  ERA  will  not  aggregate  toward  the 
250  million  Btu's  per  threshold  a  rental 
boiler  with  a  heat  input  rate  less  than 
100  million  Btu’s  per  hour  if  you  are 
using  the  rental  boiler  because  of: 

(i)  An  unanticipated  equipment  outage 
or  emergency  as  described  in  §  501.191 
of  these  regulations; 

(ii)  A  temporary  emergency  condition 
as  described  in  §  501.192  of  these 
regulations;  or 
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(iii)  A  temporary  public  interest 
exemption  as  described  in  §  503.25  of 
these  regulations. 

“Major  fuel  burning  installation,** 
“installation,**  and  MFBI  do  not 
include — 

(1J  Any  electric  powerplant;  or 

(2)  Any  pump  or  compressor  used 
solely  in  connection  with  the  production, 
gathering,  transmission,  storage,  or 
distribution  of  gases  or  liquids,  but  only 
upon  your  filing  of  a  written  certification 
of  such  use  with  ERA  in  accordance 
with  procedures  specified  in  §5  501.7 
and  501.11  of  the  regulations. 

(3)  Steam  generators  for  crude  oil 
recovery. 

.  “Mcf*  means  1,000  cubic  feet 
of  natural  gas. 

“MFBI”  means  “major  fuel  burning 
installation.” 

“Mixture”  when  used  in  relation  to 
fuels  used  in  a  unit,  means  a  mixture  of 
petroleum  or  natural  gas  and  an 
alternate  fuel,  or  a  combination  of  such 
fuels  used  simultaneously  or 
alternatively  in  such  unit. 

“Natural  gas”  is  as  defined  in  Part  507 
of  this  subchapter. 

"NEPA"  means  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  42  U.S.C  4321,  et  seq. 

“New  electric  powerplant”  means  any 
electric  powerplant  which  was  not 
classified  as  existing  under  Part  515  of 
this  Title,  or  which  was  reconstructed  as 
defined  in  this  section,  or  which  began 
construction  after  November  9, 1978. 

“New  major  fuel  burning  installation” 
means  any  major  fuel  burning 
installation  not  classified  as  existing 
under  Part  515  of  this  Title,  or  which 
was  reconstructed  as  defined  in  this 
section,  or  which  began  construction 
after  November  9, 1978. 

“Non-boiler”  means  any  stationary 
unit  which  is  not  a  boiler  and  which 
consists  of  either  a  combustion  turbine 
unit,  combined  cycle  unit,  or  including 
the  case  of  an  MFBI,  an  internal 
combustion  engine. 

“Notice  of  violation”  means  a  written 
statement  issued  to  a  person  by  ERA 
that  states  one  or  more  alleged 
violations  of  the  provisions  of  Parts  500, 
501,  502,  503,  504,  505,  506,  507,  and  515 
of  this  Chapter  or  any  order. 

“Offset”  or  “emission  offset”  means 
emission  reductions  as  defined  by  EPA’s 
regulations  set  forth  at  40  C.F.R.  51, 
Appendix  5. 

"Order”  means  a  final  disposition 
other  than  the  issuance  of  a  rale  issued 
by  ERA  pursuant  to  Parts  500,  501,  502, 
503,  504,  505,  506,  and  515  of  this 
Chapter. 

“Person"  means  any — 

(1)  Individual  corporation,  company, 
partnership,  association,  firm. 


institution,  society,  trust  joint  venture, 
or  joint  stock  company; 

(2)  Any  State; 

(3)  Any  Federal  State,  or  local  agency 
or  instrumentality  (including  any 
municipality)  thereof;  or 

(4)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls. 

“Petroleum"  is  as  defined  in  Part  507 
of  this  subchapter. 

“Petition"  means  the  formal  request 
for  an  exemption  submitted  to  ERA 
under  Parts  503,  504,  505,  and  506  of 
these  regulations. 

“Powerplant”  means  “electric 
powerplant.” 

"Product  or  process  requirements” 
means  that  product  or  process  for  which 
the  use  of  an  alternate  fuel  is  not 
technically  feasible  due  to  the  necessity 
to  maintain  satisfactory  control  of 
product  quality  and  for  which  the 
substitution  of  steam  is  not  technically 
feasible  due  to  process  requirements. 

“Primary  energy  source”  means  the 
fuel  or  fuels  used  by  any  existing  or  new 
electric  powerplant  or  major  fuel 
burning  installation,  except — 

(1)  Minimum  amounts  of  fuel  not  to 
exceed  5  percent  of  the  unit's  current 
year  Btu  output  required  for  unit  ignition 
startup,  testing,  flame  stabilization  and 
control  uses; 

(2)  Minimum  amounts  of  fuel  required 
to  alleviate  or  prevent— 

(i)  Unanticipated  equipment  outages 
defined  as  an  outage  due  to  equipment 
failure;  and 

(ii)  Emergencies  directly  affecting  the 
public  health,  safety,  or  welfare  which 
would  result  from  electric  power 
outages.  (See  Part  501,  Subpart  M.) 

“Proceeding"  means  a  process  or 
activity,  and  any  part  thereof,  instituted 
by  DOE,  either  on  its  own  initiative  or  in 
response  to  an  application,  complaint 
petition  or  request  submitted  by  the 
owner  or  operator  of  a  powerplant 
major  fuel  burning  installation,  or  any 
other  person  that  may  lead  to  an  action 
by  DOE. 

“Prohibition  order”  means — 

(1)  An  order  issued  pursuant  to 
Sections  202(b),  301  (b)  and  (c).  302  (a) 
and  (b),  and  401  of  the  Act  that  prohibits 
a  powerplant  or  major  fuel  burning 
installation  or  a  boiler  used  for  space 
heating  purposes  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source;  or 

(2)  An  order  issued  pursuant  to 
Section  301(c)  and  302(b)  of  the  Act  that 
prohibits  excessive  use  of  natural  gas  or 
petroleum  in  mixtures  burned  by  a 
powerplant  or  major  fuel  burning 
installation  as  its  primary  energy  source. 

“Reconstruction**  occurs  when — 


(1)  For  electric  power  plants  your 
capital  expenditure  as  defined  by  FERC 
on  a  cumulative  basis  for  the  current 
calendar  year  and  preceding  2  calendar 
years  equals  or  exceeds  50  percent  of 
the  expenditure  for  an  equivalent 
replacement  unit.  Reconstruction  shall 
not  include  expenditures  for  routine 
operation  and  maintenance. 
Reconstruction  shall  include 
expenditures  for  items  capitalized  (i.e^ 
not  expensed!  according  to  the  FERC 
Uniform  System  of  Accounts. 

(2)  For  MFB!*8  your  capital 
expenditure  on  a  cumulative  basis  for 
the  current  calendar  year  and  preceding 
2  calendar  years  equals  or  exceeds  50 
percent  of  die  expenditure  for  an 
equivalent  replacement  unit. 
Reconstruction  shall  not  include 
expenditures  for  routine  operation  and 
maintenance.  Reconstruction  shall 
include  expenditures  for  items 
capitalized  (i.e.,  not  expensed) 
according  to  IRS  standards. 

“Remedial  order”  means  a  directive 
issued  by  ERA  pursuant  to  9  501.167. 

“SIP*’  means  State  Implementation 
Plan  pursuant  to  Section  110  of  the 
Clean  Air  Act. 

“Site  limitation,”  when  used  with 
respect  to  any  powerplant  or 
installation,  means  a  specific  physical 
limitation  associated  with  a  particular 
site  which  relates  to  the  use  of  an 
alternate  fuel  as  a  primary  energy 
source  for  the  powerplant  or 
installation,  such  as — 

(1)  Inaccessibility  to  alternate  fuels; 

(2)  Lack  of  transportation  facilities  for 
alternate  fuels; 

(3)  Lack  of  adequate  land  or  facilities 
for  the  handling,  use  and  storage  of 
alternate  fuels; 

(4)  Lack  of  adequate  land  or  facilities 
for  the  control  or  disposal  of  wastes 
from  such  powerplant  or  installation, 
including  lack  of  land  for  pollution 
control  equipment  or  devices  necessary 
to  assure  compliance  with  applicable 
environmental  requirements;  and 

(5)  Lack  of  an  adequate  and  reliable 
supply  of  water,  including  water  for  use 
in  compliance  with  applicable 
environmental  requirements. 

“Solid  Waste  Disposal  Act”  means  42 
U.S.C.  6901,  et  seq..  as  amended. 

“State  regulatory  authority"  means 
any  state  agency  which  acts  as 
ratemaking  or  power  supply  authority 
with  respect  to  the  sale  of  electricity  by 
any  state  regulated  electric  utility. 

“Synthetic  fuel”  means  any  fuel 
derived  from  an  alternate  fuel  and  does 
not  include  any  fuels  derived  from 
petroleum  or  natural  gas. 

‘Turbine"  or  “combustion  turbine” 
means  an  electric  power  generating  unit 
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that  is  a  combination  of  a  rotary  engine 
driven  by  a  gas  under  pressure  that  is 
created  by  the  combustion  of  any  fuel, 
with  an  electric  power  generator  driven 
by  the  engine. 

"Wetlands  areas"  means,  for  purposes 
of  Section  103(a)(12)  of  the  Act,  those 
geographical  areas  designated  as 
wetlands  areas  by  State  or  local 
environmental  regulatory  authorities,  or 
in  the  absence  of  any  such  geographic 
designation,  those  areas  that  are 
inundated  by  surface  or  ground  water 
with  frequency  sufficient  to  support,  and 
under  normal  circumstances  does  or 
would  support,  a  prevalence  of 
vegetation  or  aquatic  life  that  requires 
saturated,  seasonably  saturated  or 
tidally  saturated  soil  conditions  for 
growth  or  reproduction. 

(b)  Electric  Region-Electric  Region 
Groupings  for  Reliability  Measurements 
With  Regard  to  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

(1)  The  following  is  a  list  of  electric 
regions  for  use  with  regard  to  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978.  The  regions  are  identified  by 
FERC  (DOE)  Power  Supply  areas  as 
authorized  by  Section  202(a)  of  the 
Federal  Power  Act  except  where  noted. 
They  will  be  reviewed  annually  by  the 
Economic  Regulatory  Administration. 
Each  grouping  meets  one  or  more  of  the 
following  criteria: 

(i)  Existing  centrally  dispatched  pools 
and  hourly  power  brokers: 

(ii)  Systems  with  joint  planning  and 
construction  agreements; 

(iii)  Systems  with  coordination 
agreements  in  the  areas  of — 

(A)  generation  reserve  and  system 
reliability  criteria 

(B)  capacity  and  energy  exchange 
policies 

(C)  maintenance  scheduling 

(D)  emergency  procedures  for  dealing 
with  capacity  or  fuel  shortages; 

(iv)  Systems  within  the  same  National 
Electric  Reliability  Council  (NERC) 
region  with  historical  coordination 
policies. 

The  Power  Supply  Areas  (PSA’s), 
referred  to  in  the  definition  of  electric 
regions,  were  first  defined  by  the 
Federal  Power  Commission  in  1936.  The 
most  recent  reference  to  them  is  given  in 
the  1970  National  Power  Survey,  Vol.  I, 
Pg.  1-3-16.  In  cases  where  a  petitioner 
finds  an  ambiguity  in  a  regional 
assignment  he  shall  consult  with  ERA 
for  an  official  determination. 

Electric  Region  Groupings  and  DOE 
(FERC)  Power  Supply  Areas 

1.  Allegheny  Power  System  (APS) — 
7,  except  Duquesne  Light  Company 


2.  American  Electric  Power  System 
(AEP) — Entire  AEP  System 

3.  New  England  Planning  Pool 
(NEPOOL)— 1,  2 

4.  New  York  Planning  Pool 
(NYPP) — 3,  4 

5.  Pennsylvania-New  Jersey- 
Maryland  Interconnection  (PJM) — 5,  6 

6.  Commonwealth  Edison 
Company — 14 

7.  Florida  Coordination  Group 
(FCG)— 24 

8.  Middle  South  Utilities — 25 

9.  Southern  Company — 22,  23 

10.  Gulf  States  Group — 35 

11.  Tennessee  Valley  Authority 
(TVA)— 20 

12.  Virginia-Carolina  Group 
(VACAR)— 18.  21 

13.  Central  Area  Power  Coordination 
Group  (CAPCO) — Cleveland  Electric 
Illuminating  Company,  Toledo  Edision 
Company,  Ohio  Edison  Company, 
Duquesne  Light  Company 

14.  Cincinnati,  Columbus,  Dayton 
Group  (CCD) — Cincinnati  Gas  and 
Electric  Company,  Columbus  and 
Southern  Ohio  Electric  Company, 

Dayton  Power  and  Light  Company 

15.  Kentucky  Group— 19 

16.  Indiana  Group — Indiana  Utilities 
except  AEP 

17.  Illinois-Missouri  Group 
(ILLMO)— 15,  40 

18.  Michigan  Electric  Coordinated 
Systems  (MECS) — 11 

19.  Wisconsin-Upper  Michigan  Group 
(WUMS) — 13 

20.  Mid-Continent  Area  Power  Pool 
(MAAP)— 16, 17,  26,  27,  28 

21.  ‘  Missouri-Kansas  Group 
(MOKAN)— 29,  24 

22.  Oklahoma  Group — 33.  36 

23.  Texas  Interconnected  Systems 
(TIS)— 37,  38 

24.  Rocky  Mountain  Power  Pool 
(RMPP)— 31,  32 

25.  Northwest  Power  Pool  (NWPP) — 
30,  42,  43,  44,  45 

26.  Arizona-New  Mexico  Group — 39, 
48  within  Arizona 

27.  Southern  Califomia-Nevada — 47, 

48  in  Nevada  and  California 

28.  Northern  Califomia-Nevada — 46 

29.  Alaska  (non-interconnected 
systems  to  be  considered  separately) — 

49 

30.  Idaho-Utah  Group — 41 

(c)  Criteria  for  determining  if  your 
electric  generating  unit  is  to  be 
aggregated  and  is  a  powerplant.  This 
paragraph  sets  out  the  criteria  for 
determining  if  your  electric  generating 
unit  in  combination  with  one  or  more 
electric  generating  units  located  at  the 
same  site  is  included  for  purposes  of 
aggregation  towards  the  250  million 


Btu’s  per  hour  threshold,  and  is  an 
electric  generating  unit  constituting  a 
powerplant. 

(1)  New  unit  added  to  existing  unit,  (i) 
If  you  have  one  or  more  electric 
generating  units  on  a  single  site  and 
propose  to  add  a  new  unit  or  units,  ERA 
will  aggregate  towards  the  250  million 
Btu’s  per  hour  threshold  any  existing 
unit  with  a  heat  input  rate  equal  to  or 
greater  than  100  million  Btu's  per  hour 
and  any  new  unit  with  a  heat  input  rate 
of  50  million  Btu’s  per  hour  or  greater. 

(ii)  If  you  have  a  combination  of 
existing  and  new  electric  generating 
units  at  a  single  site  which,  when 
aggregated  in  accordance  with  the 
immediately  preceding  subparagraph, 
equals  or  exceeds  the  250  million  Btu's 
per  hour  threshold,  ERA  will  consider  as 
a  powerplant  each  existing  electric 
generating  unit  with  a  heat  input  rate 
equal  to  or  greater  than  100  million  Btu's 
per  hour  and  each  new  electric 
generating  unit  with  a  heat  input  equal 
to  or  greater  than  50  million  Btu’s  per 
hour,  within  the  combination. 

(2)  New  units,  (i)  If  you  propose  to 
build  one  or  more  new  electric 
generating  units  in  combination  at  a 
single  site,  ERA  will  aggregate  toward 
the  250  million  Btu’s  per  hour  threshold 
any  new  electric  generating  unit  having 
a  heat  input  rate  equal  to  or  greater  than 
50  million  Btu’s  per  hour. 

(ii)  If  you  have  a  combination  of  new 
electric  generating  units  at  a  single  site 
which,  when  aggregated  in  accordance 
with  the  immediately  preceding 
subparagraph,  equals  or  exceeds  the  250 
million  Btu’s  per  hour  threshold,  ERA 
will  consider  as  a  powerplant  each  new 
electric  generating  unit  within  the 
combination  which  has  a  heat  input  rate 
equal  to  or  greater  than  50  million  Btu's 
per  hour. 

(3)  Existing  units.  (Reserved  for 
existing  units  aggregation) 

(d)  Criteria  for  determining  if  your 
industrial  unit  is  to  be  aggregated  and  is 
an  MFB1.  This  paragraph  sets  out  the 
criteria  for  determining  if  your  industrial 
unit  in  combination  with  one  or  more 
units  located  at  the  same  site  is  counted 
for  purposes  of  aggregation  towards  the 
250  million  Btu’s  per  hour  threshold  and 
is  a  unit  constituting  an  MFBI. 

(1)  New  unit  added  to  existing  unit,  (i) 
If  you  have  one  or  more  units  on  a  single 
site  and  propose  to  add  a  new  unit  or 
units,  ERA  will  aggregate  towards  the 
250  million  Btu’s  per  hour  threshold  any 
existing  unit  with  a  heat  input  rate  equal 
to  or  greater  than  100  million  Btu’s  per 
hour  and  any  new  unit  with  a  heat  input 
rate  of  50  million  Btu's  per  hour  or 
greater. 
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(ii)  If  you  have  a  combination  of 
existing  and  new  units  at  a  single  site 
which,  when  aggregated  in  accordance 
with  the  immediately  preceding 
subparagraph,  equals  or  exceeds  the  250 
million  Btu’s  per  hour  threshold,  ERA 
will  consider  as  an  MFBI  each  existing 
unit  with  a  heat  input  rate  equal  to  or 
exceeding  100  million  Btu's  per  hour  and 
each  new  unit  equal  to  or  exceeding  50 
million  Btu’s  per  hour,  within  the 
combination. 

(2)  New  units,  (i)  If  you  propose  to 
build  one  or  more  new  units  at  a  single 
site,  ERA  will  aggregate  towards  the  250 
million  Btu’s  per  hour  threshold,  any 
new  unit  having  a  heat  input  rate  equal 
to  or  greater  than  50  million  Btu’s  per 
hour. 

(ii)  If  you  have  a  combination  of  new 
units  at  a  single  site  which,  when 
aggregated  in  accordance  with  the 
immediately  preceding  subparagraph, 
equals  or  exceeds  the  250  million  Btu's 
per  hour  threshold,  ERA  will  consider  as 
an  MFBI  each  unit  new  within  the 
combination  which  has  a  heat  input  rate 
equal  to  or  greater  than  50  million  Btu's 
per  hour. 

(3)  Existing  units.  (Reserved  for 
existing  units  aggregation) 

(e)  Determination  of  Powerplant 
Design  Capacity.  (1)  Pursuant  to  Section 
103  of  the  Act,  the  Federal  Regulatory 
Commission  (FERC)  has  issued  an 
interim  rule  by  which  a  powerplant  may 
determine  its  design  capacity  for 
purposes  of  these  regulations. 

(2)  FERC’s  rules  generally  applicable 
to  powerplant  and  industrial  fuel  use  are 
located  in  Part  287  of  the  Commission’s 
regulations  (18  CFR  287). 

(3)  In  determining  design  capacity 
reference  should  be  made  to  FERC's 
rules.  For  convenience  we  have 
republished  in  this  subsection  the 
interim  rule  published  by  FERC  on 
February  20, 1979  (44  FR  10366;  April  4, 
1979,  44  FR  20078)  governing 
determination  of  design  capacity. 

SUBCHAPTER  J — REGULATIONS  UNDER 
THE  POWERPLANT  AND  INDUSTRIAL  FUEL 
USE  ACT  OF  1978 

PART  287— RULES  GENERALLY 
APPLICABLE  TO  POWERPLANT  AND 
INDUSTRIAL  FUEL  USE 

5  287.101  Determination  of  powerplant 
design  capacity.  For  purposes  of  this 
subchapter,  a  powerplant's  design  capacity 
shall  be  determined  as  follows: 

(a)- Steam-electric  generating  unit.  The 
design  capacity  of  a  steam-electric  generating 
unit  shall  be  the  maximum  generator 
nameplate  rating,  measured  in  kilowatts, 
which  has  been  reported  to  the  Energy 
Information  Administration  on  EIA  Form 
- (formerly  FPC  Form  12). 


(b)  Combustion  turbine.  The  design 
capacity  of  a  combustion  turbine  shall  be  its 
peak  load  rating,  measured  in  kilowatts,  as 
defined  by  both  the  American  National 
Standards  Institute  and  by  the  International 
Standards  Organization.  This  peak  load 
rating  is  based  on  units  operating  for  peaking 
service  with  a  maximum  of  2,000  hours  per 
year  operation,  with  an  ambient  temperature 
of  59  degrees  Fahrenheit  (15  degrees  Celsius) 
and  a  pressure  of  14,696  psia  (sea  level).  If 
capacity  ratings  as  reported  to  Energy 
Information  Administration  on  EIA  Form 

- (formerly  FPC  Form  12)  are  based  on 

different  conditions,  such  reported  ratings 
will  be  adjusted  to  ISO  standard  conditions. 

(c)  Combined  cycle  unit.  The  design 

capacity,  measured  in  kilowatts,  of  a 
combined  cycle  unit  shall  be  the  sum  of  its 
combustion  turbine  base  load  rating,  based 
on  American  National  Standards  Institute 
and  International  Standards  Organization 
standard  conditions,  and  the  maximum 
generator  nameplate  rating  of  the  steamy 
turbine  portion  of  the  unit.  These  capacity 
ratings  should  be  those  reported  to  the 
Energy  Information  Administration  on  EIA 
Form - (formerly  FPC  Form  12). 

(d)  Internal  combustion  engine.  The  design 

capacity  of  an  internal  combustion  engine 
shall  be  the  capacity  rating,  measured  in 
kilowatts,  which  has  been  reported  to  the 
Energy  Information  Administration  of  EIA 
Form - (formerly  FPC  Form  12). 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Subpart  A— General  Provisions 

Sec. 

501.1  Purpose  and  scope. 

501.2  Prepetition  conference. 

501.3  Filing  of  petitions. 

501.4  Computation  of  time. 

501.5  Extension  of  time. 

501.6  Service. 

501.7  General  filing  requirements. 

501.8  Filing  fees. 

501.9  Effective  date  of  orders  or  rules. 

501.10  Order  of  precedence. 

501.11  Address  for  filing  documents. 

501.12  ERA  Public  Information  Office. 

501.13  Appeal. 

501.14  Notice  to  Environmental  Protection 
Agency  and  the  Federal  Trade 
Commission. 

Subpart  B— Filing  Fees 

501.20  Purpose. 

501.21  Scope. 

501.22  Payment  of  fees. 

501.23  Fee  schedule. 

Subpart  C— Written  Comments,  Public 
Hearings  and  Conferences  During  the 
Course  of  Administrative  Proceedings 

501.30  Purpose  and  scope. 

501.31  Written  comments. 

501.32  Conferences  (other  than  prepetition 
conferences). 

501.33  Requests  for  a  public  hearing. 

501.34  Public  hearing. 

501.35  Public  file. 


Subpart  D— Subpoenas,  Special  Report 
Orders,  Oaths  and  Witnesses 

Sec. 

501.40  Issuance. 

501.41  Petition  to  withdraw  or  modify. 

Subpart  E— Prohibition  Rules  and  Orders 

501.50  (Reserved] 

501.51  Prohibitions  by  order — existing 
powerplants.  [Reserved] 

501.52  Prohibitions  by  order — existing 
installations.  [Reserved] 

501.53  Prohibitions  by  rule — existing 
powerplants.  [Reserved] 

501.54  Prohibitions  by  rule — existing 
installations.  [Reserved] 

501.55  [Reserved] 

501.56  Prohibition  by  rule  or  order — new 
MFBI  nonboilers. 

Subpart  F— Exemptions 

501.60  Purpose  and  scope. 

501.61  Labeling  of  petition. 

501.82  What  to  fde. 

501.63  Where  to  File. 

501.64  Notice  of  the  commencement  of  an 
administrative  proceeding  on  an 
exemption  proceeding. 

501.65  Publication  of  tentative  staff 
determination. 

501.66  ERA  evaluation  of  the  record, 
decision  and  order. 

501.67  Petition  redesignations. 

501.68  Decision  and  order. 

501.69  Judicial  review. 

Subpart  G— Requests  for  Modification  or 
Rescission  of  an  Order  or  Rule 

501.100  Purpose  and  scope. 

501.101  Proceedings  to  modify  or  rescind  a 
prohibition  by  rule  or  order. 

501.102  ERA  evaluation  of  the  record, 
decision  and  order  for  modification  or 
rescission  of  a  prohibition  order  or 
prohibition  rule. 

501.103  Decision  and  order. 

Subpart  H— Requests  for  Stay 

501.120  Purpose  and  scope. 

501.121  Filing  and  notice  of  petitions  for 
stays. 

501.122  Contents. 

501.123  Evaluation  of  the  record. 

501.124  Decision  and  order. 

Subpart  I— Requests  for  Interpretation 

501.130  Purpose  and  scope. 

501.131  Filing  a  request  for  interpretation. 

501.132  Contents  of  a  request  for 
interpretation. 

501.133  DOE  evaluation. 

501.134  Issuance  and  effect  of 
interpretations. 

Subpart  J— Rulings 

501.140  Purpose  and  scope. 

501.141  Criteria  for  issuance. 

501.142  Modification  or  rescission. 

501.143  Comments. 

Subpart  K— Enforcement 

501.160  Purpose  and  scope. 

501.161  Filing  a  complaint. 

501.162  Contents  of  a  complaint. 

501.163  ERA  evaluation. 

501.164  Decision  to  initiate  enforcement 
proceedings. 
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501.165  Commencement  of  enforcement 
proceedings. 

501.166  Hearings  and  conferences. 

501.167  Remedial  order. 

Subpart  L— Investigations,  Violations, 
Sanctions  and  Judicial  Actions 

501.180  Investigations. 

501.181  Sanctions. 

501.182  Injunctions. 

501.183  Citizen  suits. 

Subpart  M— Use  of  Natural  Gas  or 
Petroleum  for  Emergency  and 
Unanticipated  Equipment  Outage  Purposes 

501.190  Purpose  and  scope. 

501.191  Use  of  natural  gas  or  petroleum  for 
certain  unanticipated  equipment  outages 
and  emergencies  defined  in  Section 
103(a)(15)(B)  of  the  Act. 

501.192  Use  of  natural  gas  or  petroleum 
during  a  temporary  emergency  condition 
pursuant  to  Section  404(g)  of  the  Act. 

Authority:  Department  of  Energy 
Organization  Act,  Pub.  L  95-91,  91  Stat.  565 
(42  U.S  C.  7101  et  seq.);  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
620.  92  Stat.  3289.  (42  U.S.C.  8301  et  seq.);  E.O. 
12009.  42  F.R.  4267.  . 

Subpart  A— General  Provisions 

§  501.1  Purpose  and  scope. 

Part  501  establishes  the  procedures  to 
be  used  and  identifies  the  sanctions  that 
are  available  in  proceedings  before  the 
Department  of  Energy  under  Parts  501- 
508  of  this  Chapter.  For  purposes  of  this 
part,  the  term  “representative”  means  a 
duly  authorized  representative,  and 
references  to  “you”  or  “your”  refer  to  a 
petitioner,  a  duly  authorized 
representative  or  other  third  persons 
unless  the  context  clearly  indicates 
otherwise. 

$  50 1 .2  Prepetition  conference. 

la)  ERA  encourages  owners  and 
operators  of  powerplants  and 
nstallations  who  are,  or  may  be  subject 
'0  the  prohibitions  set  forth  in  FUA,  and 
who  plan  to  file  a  petition  for  an 
exemption,  or  exemptions  from  any 
-ipplicable  prohibitions,  to  request  a 
^repetition  conference  with  ERA.  The 
jurpose  of  the  prepetition  conference  is 
o  define  the  scope  of  the  petition  which 
-  RA  will  accept  for  filing.  Typically,  we 
'\pect  the  conference  to  consider  the 
dternate  fuels  and  sites,  combustion 
technologies,  energy  conservation 
neasures,  scheduling  of  construction 
ind  other  matters  that  should  be 
addressed  in  a  particular  exemption 
petition. 

(b)  An  owner  or  operator  of  a 
powerplant  or  installation  who  requests 
a  prepetition  conference  may  appear  at 
that  conference  personally,  or  he  may 
appoint  a  representative  to  appear  on 
his  behalf. 


(c)  A  prepetition  conference  or  a 
request  for  a  prepetition  conference 
does  not  commence  a  proceeding  before 
ERA. 

(d)  Subsequent  to  the  prepetition 
conference,  ERA  will,  in  accordance 
with  §  502.2  of  these  regulations,  inform 
a  potential  petitioner  as  to  the 
requirements  for  submission  of  an 
acceptable  exemption  petition. 

(e)  Because  a  prepetition  conference  is 
solely  for  the  exchange  of  views,  there 
will  be  no  formal  reports  or  findings  by 
ERA  unless  ERA,  in  its  discretion, 
determines  that  it  would  be  advisable. 
ERA  will,  however,  record  for  the  public 
file  the  occurrence  of  any  prepetition 
conference. 

§501.3  Filing  of  petitions. 

(a)  The  owner  or  operator  of  a 
powerplant  or  installation,  or  his 
representative  may  file  petitions  for 
exemptions  with  ERA.  Any 
administrative  proceeding  before  ERA 
commences  upon  the  acceptance  (as 
distinguished  from  the  filing)  of  a 
petition  by  ERA. 

(b)  Where  ERA  has  imposed  a  time 
limit  for  filing  any  document,  that  filing 
shall  be  considered  to  have  been 
accomplished  at  the  time  the  document 
is  received  by  ERA. 

(c)  A  petition  and  its  supporting 
documents  will  be  accepted  by  ERA  if  it 
appears  to  contain  the  information 
required  by  ERA  to  make  subsequent 
analyses  and  determinations  as  to  the 
merits  of  that  petition.  ERA  will 
acknowledge  receipt  of  each  petition  or 
document  and  will  notify  a  petitioner  in 
writing  within  30  days  of  receipt  of  the 
petition  of  the  exact  date  on  which  a 
petition  has  been  accepted. 

(d)  If  ERA  determines  that  a  petition 
or  its  supporting  documents  is 
incomplete,  it  will  notify  the  petitioner 
to  that  effect  within  30  days  of  ERA’S 
receipt  of  the  petition.  ERA  may  provide 
a  written  explanation  as  to  the  defects 
in  the  petition  and  provide  the  petitioner 
with  a  opportunity  to  cure  these  defects. 
ERA  will  retain  at  least  three  copies  of 
incomplete  petitions  and  documents  for 
purposes  of  internal  management  and 
will  return  any  other  copies  of  the 
incomplete  petition  or  document  to 
petitioner  Rejection  of  a  petition  as 
unacceptable  will  not  render  an 
otherwise  timely  petition  untimely  for 
purposes  of  filing 

(e)  Documents  to  be  filed  should  be 
sent  by  certified  mail  or  hand-delivered 
to  the  addresses  se'  forth  in  §  501.11 
Documents  senr  bv  wire  or  facsimile 
should  be  confirm**.  n  writing  by 
certified  mail  or  ■>  delivered 


(f)  ERA  will  consider  documents 
received  after  regular  business  hours  to 
have  been  filed  on  the  next  business 
day.  Regular  business  hours  are  8  a.m.  to 
4:30  p.m„  Eastern  time. 

(g)  Acceptance  of  your  petition  or 
supporting  documentation  by  ERA  shall 
not  constitute  a  determination  that  you 
are  entitled  to  a  particular  exemption. 

§  501.4  Computation  of  time. 

(a)  Days.  (1)  When  ERA  computes 
time  in  days  under  these  regulations, 
ERA  will  not  include  the  day  from  which 
a  period  of  time  begins  to  run.  ERA  will 
include  the  last  day  of  the  period,  unless 
it  is  a  Saturday,  Sunday,  or  Federal  legal 
holiday,  in  which  case  the  period  runs 
until  the  end  of  the  next  weekday  that  is 
not  a  Federal  legal  holiday. 

(b)  Additional  time  after  service  by 
mail.  Whenever  DOE  serves  by  mail  an 
order,  notice,  interpretation  or  other 
document  specifying  a  time  period  for 
you  to  perform  an  act  refrain  from 
performing  an  act,  or  commence  a 
proceeding,  you  may  add  3  days  to  the 
period  prescribed. 

§  501.5  Extension  of  time. 

ERA  may  provide  for  an  extension  of 
time  to  file  if  you  can  show  good  cause 
for  the  extension. 

§501.6  Service. 

(a)  DOE  will  serve  all  orders,  notices, 
interpretations  or  other  documents 
which  it  is  required  to  serve,  personally 
or  by  certified  mail,  unless  otherwise 
provided  in  these  regulations. 

(b)  ERA  will  consider  service  upn  a 
petitioner’s  representative  to  be  service 
upon  the  petitioner. 

(c)  Service  by  certified  mail  is 
effective  upon  mailing.  ERA  will 
consider  official  United  States  postal 
receipts  from  certified  mailing  as  prima 
facie  evidence  of  service. 

§  501.7  General  filing  requirements. 

(a)  Purpose  and  scope.  This  section 
applies  to  all  documents  filed  with  DOE, 
by  petitioner,  and  any  other  parties  or 
participants  in  proceedings  under  this 
part. 

(b)  Signing.  (1)  You  or  your 
representabve  must  sign  and  verify  any 
petition  or  other  documents  in 
accordance  with  the  provisions  set  forth 
in  these  regulations 

(2)  If  your  representative  files  any 
petition  or  other  document,  he  must 
certify  in  the  document  that  he  is  your 
duly  authonzed  representative. 

(c)  Labeling.  You  should  clearly  label 
any  petition  or  other  document  that  you 
file  with  ERA.  both  on  the  document  and 
on  the  outside  of  the  envelope, 
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according  to  the  nature  of  the  action 
involved  (e.g.,  ‘‘Fuel  Use  Act: 

Application  for  Exemption”). 

(d)  Obigation  to  supply  information. 

In  any  ERA  proceeding,  the  petitioner 
and  all  parties  to  the  hearing  are  under  a 
continuing  obligation  to  provide  ERA  or 
the  presiding  officer  with  any  new  or 
newly  discovered  information  that  they 
believe  to  be  relevant  and  material  to 
that  proceeding. 

(e)  The  same  or  related  matters.  If  you 
file  a  petition  or  other  document 
requesting  ERA  action,  you  must  state 
whether,  to  the  best  of  your  knowledge, 
the  same  or  a  related  issue,  act  or 
transaction  has  been  or  presently  is 
being  considered  or  investigated  by  any 
DOE  office,  other  Federal  agency, 
department  or  instrumentality  or  a  State 
or  municipal  agency. 

(f)  Request  for  confidential  treatment. 

(1)  If  you  wish  to  File  a  document  with 
ERA  claiming  that  some  or  all  of  the 
information  contained  in  the  document 
is  exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552  as 
amended)  or  is  otherwise  exempt  by  law 
from  public  disclosure,  and  if  you  wish 
to  request  ERA  not  to  disclose  such 
information,  you  must  comply  with  the 
Department  of  Energy’s  Freedom  of 
Information  Regulations  set  forth  in  10 
CFR  Part  1004  (44  FR  1900,  January  8, 
1979). 

(2)  ERA  retains  the  right  to  make  its 
own  determination  with  regard  to  any 
claim  of  confidentiality.  Notice  of  the 
decision  by  ERA  to  deny  such  claim,  in 
whole  or  in  part,  and  an  opportunity  to 
respond  will  be  given  to  the  person 
claiming  confidentiality  of  information 
no  less  than  7  days  prior  to  the  public 
disclosure  of  such  information. 

(3)  This  subsection'does  not  apply 
where  information  is  being  submitted  on 
an  ERA  form  which  contains  its  own 
instructions  as  to  requests  for 
confidential  treatment  of  information 
provided. 

(4)  Each  request  for  confidential 
treatment  must  be  made  with  respect  to 
each  separately  identified  document, 
and  must  be  made  at  the  time  that 
document  is  first  submitted  to  ERA. 

§  501.8  Filing  fees. 

If  you  are  submitting  a  petition  which 
requires  a  filing  fee  pursuant  to  subpart 
B  of  these  rules,  a  check  payable  to  the 
order  of  the  United  States  Treasurer 
must  accompany  the  petition  before  it 
will  be  accepted  for  filing. 

§  50 1 .9  Effective  date  of  orders  or  rules. 

When  ERA  issues  a  rule  or  order 
under  the  Act,  the  rule  or  order  will  be 
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effective  60  calendar  days  after 
publication  in  the  Federal  Register, 
unless  it  is  stayed,  modified,  suspended, 
or  rescinded. 

§  501.10  Order  of  precedence. 

If  there  is  any  conflict  or 
inconsistency  between  the  provisions  of 
this  part  and  any  other  provisions  of 
parts  of  this  chapter,  the  provisions  of 
this  part  will  control  with  respect  to 
procedure. 

§  50 1 . 1 1  Address  for  filing  documents. 

(a) (1)  Send  all  petitions,  forms,  written 
communications,  or  other  documents  to 
the  following  address: 

Economic  Regulatory  Administration,  Case 
Control  Unit  (Fuel  Use  Act),  Box  4629,  Room 
2313,  2000  M  Street,  NW.,  Washington,  D.C. 
20461. 

(2)  The  DOE  National  Office  has 
facilities  for  the  receipt  of  transmission 
via  TWX  and  FAX  to  its  offices  at  12th 
and  Pennsylvania  Avenue,  NW.,  and 
2000  M  Street,  NW.  [The  FAX  machines 
are  3M  full  duplex  4  or  6  minute 
(automatic).]  For  purposes  of  Parts  500, 
501,  502,  503,  504,  and  505  of  this 
chapter,  all  your  transmissions  should 
be  to  the  machines  at  2000  M  Street, 
NW.,  except  those  to  be  sent  to  the 
Office  of  General  Counsel  which  you 
should  transmit  to  the  machines  at  12th 
and  Pennsylvania  Avenue,  NW. 

FAX  Numbers 

(202)  633-8207  (3M)  (12th  &  Penn.). 

(202)  2154-9867  (3M)  (2000  M  St.). 

TWX  Numbers 

(710)  633-8207  (12th  &  Penn.). 

(710)  254-9867  (2000  M  St.). 

§  501.12  ERA  public  information  office. 

DOE  will  make  available  at  Room  B- 
110,  2000  M  Street,  NW.,  Washington, 
D.C.,  for  public  inspection  and 
copying- 

la)  Each  rule,  order  or  other 
administrative  determination  which  is 
issued  as  a  final  agency  action  on  a 
matter  before  ERA,  with  confidential 
material  deleted; 

(b)  Any  written  comments  received 
from  interested  persons  in  connection 
with  issuance  of  a  rule,  order  or  other 
determination,  modifications  or 
rescissions  or  stays  of  rules,  orders  or 
determinations,  and  verbatim 
transcripts  of  any  oral  comments  made 
at  public  hearings,  or  at  prepetition 
conferences  where  a  transcript  was 
made,  with  appropriate  confidential 
information  deleted; 

(c)  Any  comments  received  during 
each  rulemaking  proceeding  and  a 
verbatim  transcript  of  any  public 
hearings  that  may  have  been  held  in  any 
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rulemaking  proceeding  with  appropriate 
confidential  information  deleted;  and 

(d)  Any  other  information  required  by 
statute  to  be  made  available  for  public 
inspection  and  copying,  and  any 
information  that  ERA  determines  should 
be  made  available  to  the  public. 

§501.13  Appeal. 

There  is  no  administrative  appeal  of 
any  final  administrative  action  to  which 
this  part  applies. 

§  501.14  Notice  to  Environmental 
Protection  Agency  and  the  Federal  Trade 
Commission. 

(a)  A  copy  of  any  proposed  rule  or 
order  which  imposes  a  prohibition,  or  a 
petition  for  an  exemption  or  permit, 
shall  be  transmitted  to  the 
Administrator  of  the  Environmental 
Protection  Agency  with  a  request  that 
EPA  comment  thereon  within  the 
comment  period  provided  to  the  public. 
The  Administrator  of  EPA  shall  be  given 
the  same  opportunity  to  comment  and 
question  as  is  given  to  other  interested 
persons. 

(b)  A  copy  of  any  proposed  rule  or 
order  which  imposes  a  prohibition  with 
respect  to  an  MFBI,  or  a  petition  by  an 
MFBI  for  an  exemption  or  permit,  shall 
be  transmitted  to  the  Federal  Trade 
Commission  with  a  request  that  the 
Commission  comment  thereon  within 
the  comment  period  provided  to  the 
public.  The  Federal  Trade  Commission 
shall  be  given  the  same  opportunity  to 
comment  and  to  question  as  is  given  to 
other  interested  persons. 

Subpart  B— Filing  Fees 

§  501.20  Purpose. 

This  subpart  provides  for  submission 
of  fees  to  be  charged  for  services 
rendered  by  ERA  in  the  evaluation  of 
certain  petitions.  The  purpose  of  the  fee 
is  to  defray  part  of  the  administrative 
costs  of  reviewing  petitions  and  other 
applications.  You  will  be  charged  a  fee 
whether  ERA  grants  or  denies  your 
petition.  You  will  be  charged  a  fee  once 
your  petition  is  accepted  even  if  it  is 
withdrawn;  however,  if  your  petition  is 
returned  by  ERA  because  it  is 
incomplete,  the  fee  will  be  returned  with 
it. 

§  501.21  Scope. 

You  must  pay  a  filing  fee  when  you 
file  a  petition  for 

(a)  An  exemption,  either  permanent  or 
temporary; 

(b)  A  permit  for  which  a  fee  has  been 
set  in  subsection  23  of  this  section;  or 

(c)  An  extension  of  a  temporary 
exemption. 


28548  Federal  Register  /  Vol.  44,  No.  95  /  Tuesday,  May  15,  1979  /  Rules  and  Regulation^ 


{  501.22  Payment  of  fee*. 

(a)  Time  of  payment.  You  must 
include  with  the  petition  the  full  amount 
of  the  fee.  ERA  will  not  accept  and  will 
return  any  petition  which  does  not 
include  the  total  fee  amount. 

(b)  Method  of  payment.  You  must  pay 
by  check,  draft  or  money  order,  payable 
to  the  United  States  Treasurer. 

§  501.23  Fee  schedule. 

(a)  Basic  fee.  All  petitions  covered  by 
§  501.21,  above,  and  not  excepted  under 
paragraph  (c)(4)  of  this  section  shall  be 
accompanied  by  a  basic  $1,000  tiling  fee. 

(b)  Supplemental  fees.  Petitioners 
seeking  a  peakload  exemption,  any 
temporary  exemption,  a  permit  under 
Section  504.1(d)  of  these  regulations,  or 
an  emergency  exemption  for  a 
powerplant,  will  be  charged  only  the 
basic  fee.  Petitioners  seeking  an 
emergency  exemption  or  any  temporary 
exemption  for  an  MFBI  will  pay  only  the 
basic  fee.  Petitioners  for  other 
exemptions  must  pay  the  supplemental 
fee  that  is  set  forth  in  the  following 
table: 

(1)  Supplemental  fees — MFBFs.  If  the 
design  fuel  heat  input  rate  is: 


Less  than 

Equal  to 

Greater  than 

250  MM 

250  to 

1,000  MM 

Btu's/hr 

1,000  MM 
Btu's/hr 

Btu’s/hr 

Petitions  tor  Fuel 

Mixture  and 
Cogeneration 
Exemptions  wW  pay 
a  supplemental  lee 
of . 

$2,000 

$4,000 

$6,000 

Petitions  for  all  other 

exemptions  will  pay  a 
supplemental  fee  of .. 

5.000 

9.000 

14,000 

(2)  Supplemental  fees — powerplants. 
If  the  design  fuel  heat  input  rate  is: 


Less  than 
250  MM 
Btu's/hr 

Equal  to 
250  to 
1.000  MM 
Btu's/hr 

Greater  than 
1,000  MM 
Btu's/hr 

Petitions  for  Fuel 
mixture  and 
Cogeneration 
exemptions  wifi  pay  a 
supplementa'  tee  of 

$4,000 

se.ooo 

$12,000 

Permit  applicants  unoer 
section  504  l(c>  o' 
the  rules  will  pay  a 
supplemental  fee  o* 

4,000 

8,000 

12,000 

Petitions  tor  all  othei 
exemptions  will  pay  a 
supplemental  fee  of 

10,000 

20,000 

30,000 

(c)  Special  applications  of  fee 
schedule.  (1)  Extension  of  temporary 
exemptions.  The  fee  required  to 
accompany  petitions  for  extension  of 
temporary  exemptions  shall  be  equal  to 
50  percent  of  that  otherwise  required 
under  the  basic  fee  schedule. 

(2)  Petitions  for  multiple  exemptions 
for  a  single  unit  In  cases  in  which  more 
than  one  type  of  exemption  is  sought  for 
a  single  unit,  the  fee  required  shall  be 
the  largest  fee  for  any  single  exemption 
requested  and  not  the  cumulative  fee  for 
all  exemptions  requested  for  that  unit. 

(3)  Petitions  for  exemption  for  more 
than  one  unit  at  a  single  site.  In  cases  in 
which  exemptions  are  sought  for  more 
than  one  unit  at  a  single  site,  the  fee 
required  shall  be  the  largest  fee  for  any 
single  exemption  requested  and  not  the 
cumulative  fee  for  all  exemptions 
requested  for  all  units  at  the  site. 

(4)  Waivers,  (i)  You  are  not  required 
to  pay  a  filing  fee  when  you  file — 

(A)  A  petition  for  a  stay; 

(B)  A  petition  for  an  interpretation; 

(C)  A  petition  for  a  solar  mix 
exemption  under  §  503.38  or  §  505.28. 

(D)  A  petition  for  a  special  temporary 
public  interest  exemption  for  the  use  of 
natural  gas  by  existing  powerplants 
under  Part  508  (44  FR  21230,  April  9, 
1979);  or 

(E)  A  petition  or  request  for  any  other 
type  of  administrative  action  not 
specifically  covered  by  §  501.21  of  this 
part. 

(ii)  ERA  may  upon  application  by  any 
interested  person,  or  upon  its  own 
initiative,  waive  the  requirements  of  this 
subpart  in  whole  or  in  part  if  ERA 
determines  that  the  purpose  of  the  Act  is 
best  achieved  by  doing  so.  The  grounds 
upon  which  we  might  consider  waiving 
certain  requirements  could  include: 

(A)  A  determination  that  the  burden 
of  meeting  such  requirements  could  be 
excessive  for  a  small  firm  or  for  a  new 
firm; 

(B)  A  determination  that  the  burden  of 
meeting  such  requirements  could  be 
excessive  for  a  petitioner  requesting  a 
certain  type  of  exemption;  or 

(C)  Other  reasons  as  determined  by 
ERA. 

Subpart  C— Written  Comments,  Public 
Hearings  and  Conferences  During  the 
Course  of  Administrative  Proceedings 


conduct  of  public  hearings,  for 
submitting  written  comments,  and 
requests  for,  and  conduct  of  conferences 
pursuant  to  an  administrative 
proceeding  before  ERA.  Hearings  shall 
be  convened  at  the  request  of  any 
interested  person  in  accordance  with 
section  701(d)  of  FUA  and  shall  be  held 
at  a  time  and  place  to  be  decided  by  the 
presiding  officer.  Conferences  held  after 
the  commencement  of  an  administrative 
proceeding  before  ERA  shall  be 
convened  at  the  discretion  of  ERA  or  the 
presiding  officer. 

§  501.31  Written  comments. 

ERA  shall  provide  a  period  of  at  least 
45  days  for  submission  of  written 
comments  concerning  a  proposed 
prohibition  rule  or  order  or  a  petition  for 
an  exemption  or  permit.  This  period 
shall  commence  on  the  day  after 
publication  of  the  notice  in  the  Federal 
Register  in  accordance  with  §  501.4(a)  of 
this  part.  The  period  may  be  extended  at 
the  discretion  of  ERA.  Written 
comments  shall  be  filed  in  accordance 
with  subpart  A  of  this  part. 

§  501.32  Conferences  (other  than 
prepetition  conferences). 

(a)  At  any  time  following 
commencement  of  a  proceeding  before 
ERA,  an  interested  person  may  request 
a  conference  with  the  staff  of  ERA  to 
discuss  a  petition,  permit  or  any  other 
issue  pending  before  ERA.  Your  request 
for  a  conference  should  generally  be  in 
writing  and  should  indicate  the  subjects 
to  be  covered. 

(b)  When  ERA  convenes  a  conference 
in  accordance  with  this  section,  any 
person  invited  may  present  views  as  to 
the  issue  or  issues  involved.  You  may 
submit  documentary  evidence  at  the 
conference  and  such  evidence  will  be 
included  in  the  administrative  record. 
ERA  will  not  normally  have  a  transcript 
of  the  conference  prepared  but  may  do 
so  at  its  discretion. 

(c)  Because  a  conference  is  solely  for 
the  exchange  of  views  incident  to  a 
proceeding,  there  will  be  no  formal 
reports  or  findings  by  ERA  unless  ERA 
in  its  discretion  determines  that  it  would 
be  advisable.  ERA  will,  however,  record 


§  501.30  Purpose  and  scope. 

This  subpart  establishes  the 
procedures  for  requests  for,  and  the 
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for  the  public  file  the  occurrence  of  any 
conference. 

§  501.33  Requests  for  a  public  hearing. 

Within  21  days  after  the  publication  of 
a  proposed  prohibition  rule  or  order  or 
of  a  notice  of  the  filing  of  a  petition  for 
an  exemption  or  permit,  any  interested 
person  may  submit  a  written  request 
that  ERA  convene  a  public  hearing  in 
accordance  with  section  701  of  FUA. 
This  time  limit  may  be  extended  at  the 
discretion  of  ERA.  Your  request  for  a 
public  hearing  must  include  a 
description  of  your  interest  in  the  issue 
or  issues  involved,  and  an  outline  of  the 
anticipated  content  of  your  presentation. 
Your  request  should,  to  the  extent  that 
you  can,  identify  any  witnesses  that  you 
contemplate  presenting  at  the  hearing 
and  include,  if  possible,  a  summary  of 
their  anticipated  testimony  and  of  the 
purpose  for  that  testimony. 

§  501.34  Public  hearing. 

(a)  A  public  hearing  under  this 
subsection  is  not  an  adjudicatory 
hearing,  and  the  provisions  of  Sections 
554  and  556  of  the  Administrative 
Procedure  Act  (5  U.S.C.  554,  556)  do  not 
apply. 

(b)  Opportunity  to  be  heard  at  a 
public  hearing.  (1)  If  you  are  an 
interested  person,  you  may  request,  and 
ERA  will  provide  an  opportunity  for  you 
to  present  oral  or  written  data,  views 
and  arguments  at  a  public  hearing  on 
any  proposed  prohibition  rule  or  order, 
or  on  any  petition  fbr  an  exemption  or 
permit.  An  interested  person  may  file  a 
request  to  be  listed  as  a  party  to  a 
proceeding  on  the  service  list  prepared 
by  the  presiding  officer  pursuant  to 

§  501.34(d)  of  this  part.  A  request  for  a 
hearing  or  to  participate  in  a  hearing,  or 
to  be  included  on  the  service  list,  must 
be  in  writing  and  signed  by  you.  It  must 
include  a  description  of  your  interest  in 
the  issue  or  issues  involved  and  an 
outline  of  the  anticipated  content  of 
your  presentation. 

(2)  Participants  at  the  public  hearing 
will  have  the  opportunity  to  present  oral 
or  written  data,  views  and  arguments. 

(3)  A  person  who  has  requested  a 
public  hearing  may  withdraw  his 
request  at  any  time.  If  other  persons 
have  requested  to  participate  as  parties 
in  the  public  hearing  by  requesting  that 
they  be  included  in  the  presiding 
officer's  service  list,  ERA  may  cancel 
the  hearing  only  if  these  parties  agree  to 
cancellation.  ERA  will  give  notice, 
whenever  possible,  in  the  Federal 
Register  of  the  cancellation  of  any 
hearings  for  which  prior  notice  had  been 
made. 


(c)  Presiding  officer.  ERA  will  appoint 
a  presiding  officer  to  conduct  the  public 
hearing. 

(d)  Powers  of  the  presiding  officer. 

The  presiding  officer  is  responsible  for 
orderly  conduct  of  the  hearing,  and  for 
certification  of  the  record  of  the  public 
hearing.  The  presiding  officer  will  not 
prepare  any  recommended  findings, 
conclusions,  or  any  other 
recommendations  for  disposition  of  a 
particular  case.  The  presiding  officer 
may: 

(1)  Administer  oaths  and  affirmations; 

(2)  Issue  administrative  subpoenas 
and  rule  on  motions  to  modify  or 
withdraw  subpoenas  which  he  has 
issued; 

(3)  Rule  on  questions  as  to  relevance 
and  materiality  of  evidence; 

(4)  Regulate  the  course  of  the  public 
hearing; 

(5)  Hold  conferences  for  the 
simplification  of  issues  by  consent  of  the 
parties; 

(6)  Require  submission  of  evidence  in 
writing  where  appropriate; 

(7)  Establish  service  lists; 

(8)  Dispose  of  procedural  requests  and 
similar  matters;  and 

(9)  Take  other  actions  authorized  by 
these  rules. 

The  presiding  officer  may  also  limit  the 
number  of  witnesses  to  be  used  by  any 
party  and  may  impose  reasonable  time 
limits  for  testimony.  The  presiding 
officer  shall  establish  and  maintain  a 
service  list  which  contains  the  names 
and  addresses  of  all  parties  to  the  ERA 
proceeding.  At  the  time  the  presiding 
officer  certifies  the  record,  he  will 
provide  the  staff  of  ERA  with  an  index 
of  the  issues  addressed  in  the  record. 

(e)  Notice.  ERA  will  convene  a  public 
hearing  only  after  publishing  a  notice  in 
the  Federal  Register  which  states  the 
time,  place  and  nature  of  the  public 
hearing. 

(f)  Opportunity  to  question  at  the 
public  hearing.  At  the  public  hearing 
ERA  will  provide,  with  respect  to 
disputed  issues  of  material  fact,  any 
interested  person  with  an  opportunity  to 
question — 

(1)  Other  interested  persons  who 
make  oral  presentations; 

(2)  Employees  and  contractors  of  the 
United  States  who  have  made  written  or 
oral  presentations  or  who  have 
participated  in  the  development  of  the 
proposed  rule  or  order  or  in  the 
consideration  of  the  petition  for  an 
exemption  or  permit;  and 

(3)  Experts  and  consultants  who  have 
provided  information  to  any  person  who 
makes  an  oral  presentation  and  which  is 


contained  in  or  referred  to  in  such 
presentation. 

(g)  ERA  encourages  persons  who  wish 
to  question  Government  witnesses  to 
submit  their  questions  at  least  10  days  in 
advance  of  the  hearing.  While  ERA  does 
not  limit  the  right  of  interested  persons 
to  question  Government  witnesses 
during  the  hearing,  ERA  believes  that 
prior  submission  will  promote  more  fully 
responsive  answers  and  facilitate 
production  of  a  complete  administrative 
record  for  that  proceeding. 

(h)  The  presiding  officer  will  allow 
questions  by  any  interested  person  to  be 
asked  of  those  making  presentations  or 
submitting  information,  data,  analyses 
or  views  at  the  hearing.  The  presiding 
officer  may  also  restrict  questioning  if 
he  determines  that  such  questioning  is 
duplicative  or  is  not  likely  to  result  in  a 
timely  and  effective  resolution  of  issues 
pending  in  the  administrative 
proceeding  for  which  the  hearing  is 
being  conducted. 

(i)  The  presiding  officer  or  ERA  may 
deny,  temporarily  or  permanently,  your 
privilege^ participating  in  a  particular 
ERA  proceeding  if  ERA  finds  that,  with 
respect  to  that  proceeding: 

(1)  You  have  knowingly  made  false  or 
misleading  statements,  either  orally  or 
in  writing; 

(2)  You  have  knowingly  filed  false 
affidavits  or  other  writings; 

(3)  You  lack  the  specific  authority  to 
represent  the  person  seeking  an  ERA 
action;  or 

(4)  You  have  disrupted  or  are 
disrupting  a  proceeding. 

(j)  Evidence.  (1)  The  presiding  officer 
is  responsible  for  orderly  submission  of 
information,  data,  materials,  views  or 
other  evidence  into  the  record  of  the 
public  hearing.  The  presiding  officer 
may  exclude  any  evidence  that  is 
irrelevant,  immaterial  or  unduly 
repetitious.  Judicial  rules  of  evidence  do 
not  apply. 

(2)  Documentary  material  must  be  of  a 
size  consistent  with  ease  of  handling, 
transportation  and  filing,  and  a 
reasonable  number  of  copies  should  be 
made  available  at  the  public  hearing  for 
the  use  of  interested  persons.  Fifteen 
copies  shall  be  furnished  to  the 
presiding  officer  and  one  copy  to  each 
party  listed  on  the  service  list.  Large 
exhibits  that  are  used  during  the  hearing 
must  be  provided  in  a  reduced  size  if 
they  are  to  be  submitted  into  the  hearing 
record. 

(k)  Transcript.  ERA  will  have  a 
verbatim  transcript  made  of  the  public 
hearing.  The  hearing  record  shall  remain 
open  for  14  days  following  the  public 
hearing,  during  which  time  the 
interested  persons  may  submit 
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additional  written  statements.  ERA  may 
extend  the  period  during  which  the 
record  remains  open.  The  transcript, 
together  with  any  written  comments 
submitted  in  the  course  of  the 
proceeding,  will  be  made  available  for 
public  inspection  and  copying  at  .the 
ERA  Public  Information  Office,  as 
provided  in  §  501.12. 

(1)  ERA ’s  record  and  decision.  ERA’S 
administrative  record  will  consist  of  all 
relevant  evidence  presented  at  the 
public  hearing,  the  written  comments, 
and  any  other  relevant  information  in 
the  possession  of  ERA  and  made  part  of 
the  record.  ERA  will  base  its 
determination  to  issue  a  rule  or  order  on 
consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 

§501.35  Public  file. 

(a)  Contents.  The  public  file  shall 
consist  of  the  rule,  order,  or  petition, 
with  supporting  data  and  supplemental 
information,  and  all  data  and 
information  submitted  by  interested 
persons.  Material  deemed  by  ERA  to  be 
exempt  from  public  disclosure  under  the 
Freedom  of  Information  Act  shall  be 
excised  from  the  public  file. 

(b)  Availability.  The  public  file  shall 
be  available  for  inspection  at  Room  B- 
110,  2000  M  Street,  NW.,  Washington, 
D.C.  Photocopies  may  be  made 
available,  on  request.  The  charge  for 
such  copies  shall  be  made  in  accordance 
with  a  written  schedule. 

Subpart  D— Subpoenas,  Special 
Report  Orders,  Oaths,  and  Witnesses 

§  501.40  Issuance. 

The  Administrator,  his  duly 
authorized  agent  or  a  presiding  officer, 
in  accordance  with  the  provisions  of  10 
CFR  205.8  and  10  CFR  205.201,  and  as 
otherwise  authorized  by  section  711  of 
FUA  and  section  645  of  the  DOEA,  may 
sign,  issue  and  serve  subpoenas  and 
issue  special  report  orders;  administer 
oaths  and  affirmations;  take  sworn 
testimony;  compel  attendance  of  and 
sequester  witnesses;  control 
dissemination  of  any  record  of 
testimony  taken  pursuant  to  this  section; 
subpoena  and  reproduce  books,  papers, 
correspondence,  memoranda,  contracts, 
agreements,  or  other  relevant  records  of 
tangible  evidence  including,  but  not 
limited  to,  information  retained  in 
computerized  or  other  automated 
systems  in  possession  of  the 
subpoenaed  person. 


§  501.41  Petition  to  withdraw  or  modify. 

(a)  A  person  to  whom  a  subpoena  is 
directed  may  apply,  prior  to  the  time 
specified  for  compliance  in  the 
subpoena,  for  withdrawal  or 
modification  of  the  subpoena  in 
accordance  with  10  CFR  205.8,  except 
that  if  the  subpoena  is  issued  by  a  duly 
appointed  presiding  officer,  the  request 
to  withdraw  or  modify  must  be 
addressed  to  that  presiding  officer  and 
its  grant  or  denial  will  be  decided  by 
him. 

Subpart  E— Prohibition  Rules  and 
Orders 

§  501.50  [Reserved] 

§  501.51  Prohibitions  by  drder— existing 
powerplants.  [Reserved] 

§  501.52  Prohibitions  by  order— existing 
Installations.  [Reserved] 

§  501.53  Prohibition  by  rule— existing 
powerplants.  [Reserved] 

§  501.54  Prohibitions  by  rule — existing 
installations.  [Reserved] 

§  501.55  [Reserved]§  501.56  Prohibition 
by  rule  or  order— new  MFBI  nonboilers. 

(a)  Prohibition  by  rule.  (1)  Pursuant  to 
section  202  of  FUA,  ERA  may  prohibit 
by  rule  the  use  of  petroleum  or  natural 
gas  as  a  primary  energy  source  by  new 
MFBI's  that  are  gas  turbine  units, 
combined  cycle  units  or  internal 
combustion  engines. 

(2)  In  such  a  rulemaking,  ERA  will 
consider  any  special  circumstances  or 
characteristics  of  the  category  of 
nonboilers  that  would  be  prohibited 
from  using  natural  gas  or  petroleum  as  a 
primary  energy  source.  ERA  will 
specifically  (but  not  exclusively) 
consider  such  factors  as  the  overall 
technical  feasibility  of  category 
members  to  bum  an  alternate  fuel  as  a 
primary  energy  source,  as  well  as  the 
size  of  category  members  and  their 
location.  ERA  will  consider  any  other 
circumstances,  characteristics,  and 
factors  brought  to  its  attention  which 
ERA  determines  to  be  relevant  and 
appropriate  to  the  rulemaking. 

(3)  The  application  of  any  final  rule  in 
the  case  of  any  new  major  fuel-burning 
installation  subject  to  such  rule  shall  be 
stayed  pending  resolution  (including 
judicial  review)  of  any  petition  for  an 
exemption  for  such  installation  which  is 
filed  with  ERA  not  later  than  60  days 
after  such  final  rule  is  published  under 
section  702(a)  of  FUA. 

(4)  No  final  rule  can  be  applied  to 
your  installation  if — 

(i)  It  has  received  a  final  order 
containing  a  comparable  prohibition;  or 


(ii)  It  was  proposed  to  receive  an 
order  but  did  not  do  so  due  to  your 
demonstration  that  the  installation  could 
qualify  for  an  exemption  under  the  Act. 

(iii)  A  stay  pursuant  to  202(a)  is.  by 
law,  in  effect  pending  resolution  of  any 
petition  for  an  exemption  that  has  been 
filed  within  60  days  after  publication  of 
that  rule  pursuant  to  section  702(a)  of 
FUA. 

(iv)  Has  petitioned  for  and  been 
granted  an  exemption. 

(b)  Prohibition  by  order.  (1)  ERA  may 
prohibit  by  order  the  use  of  petroleum  or 
natural  gas  as  a  primary  energy  source 
in  a  new  major  fuel-burning  installation 
consisting  of  a  gas  turbine,  a  combined 
cycle  unit  or  an  internal  combustion 
engine,  if  that  installation  has  not  been 
identified  as  a  member  of  a  category 
subject  to  a  final  prohibition  rule  at  the 
time  of  the  issuance  of  the  proposed 
order. 

(2)  ERA  may  not  issue  a  final  order  to 
your  installation  under  this  subsection  if 
you  can  demonstrate  that  you  would 
have  been  granted  an  exemption  for 
your  installation  if  the  prohibition  had 
been  established  by  rule.  If  your 
installation  would  have  been  granted  a 
temporary  exemption,  however,  ERA 
may  issue  you  a  final  order  which  will 
take  effect  at  such  time  as  the  temporary 
exemption  would  have  terminated. 

(3)  In  any  case  in  which  an  order  is 
not  issued  by  reason  of  paragraph  (b)(2) 
of  this  section,  or  in  which  the  effective 
date  of  such  order  is  delayed  under  such 
paragraph,  ERA  shall  take  such  steps  as. 
may  be  necessary  to  assure  the 
installation  involved  complies  with  the 
same  requirements  (including  provisions 
of  214(a)  of  FUA)  as  would  have  been 
applicable  if  an  exemption  had  been 
granted  based  upon  grounds  for  which 
the  order  is  not  issued  or  the  effective 
date  would  be  delayed. 

(c)  Exceptions.  If  acquisition  or 
construction  began  for  a  nonboiler  prior 
to  the  date  of  publication  of  the 
proposed  rule  or  proposed  order,  your 
nonboiler  shall  be  considered  an 
‘‘existing’’  nonboiler  for  purposes  of 
treatment  under  the  Existing  Major  Fuel- 
Burning  Installations  Section  (Title  III, 
Subtitle  A)  of  the  Act. 

(d)  Notice  of  rules  and  orders,  and 
public  participation.  (1)  Pursuant  to 
section  701  of  FUA,  prior  to  the  issuance 
of  a  final  rule  or  order  to  a  new 
nonboiler,  ERA  shall  publish  a  proposed 
rule  or  order  in  the  Federal  Register, 
together  with  a  sta  ement  of  the  reasons 
for  the  rule  or  order.  In  the  case  of  a 
proposed  rule,  ERA  will,  in  identifying 
categories  of  new  MFBI’s,  explain  and 
account  for  any  special  circumstances  or 
characteristics  of  each  category, 
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including  the  technical  feasibility  of 
burning  coal  and/ or  other  alternate  fuels 
and  the  size  or  geographic  location  of 
installations  in  the  category  described 
by  the  proposed  rule. 

(2)  An  owner  or  operator  of  an 
installation  that  may  be  subject  to  an 
order,  may  demonstrate  that  the 
installation  would  qualify  for  an 
exemption. 

(3)  ERA  shall  provide  other  interested 
persons  with  an  opportunity  to  present 
oral  data,  views  and  arguments  at  a 
public  hearing  held  in  accordance  with 
subpart  C  of  these  regulations. 

(e)  Record  and  decision  to  issue  a 
final  rule  or  order.  (1)  ERA’s  record  will 
consist  of  all  relevant  evidence 
presented  at  the  public  hearing,  the 
written  comments,  and  any  other 
relevant  information  in  the  possession  of 
ERA  and  made  a  part  of  the  record  of 
the  proceeding.  ERA  will  base  its 
determination  to  issue  a  rule  or  order  on 
consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 

(2)  ERA  shall  include  in  the  final  rule 
or  order  a  written  statement  of  the 
pertinent  facts,  a  statement  of  the  legal 
basis  upon  which  the  final  rule  is  issued, 
a  recitation  of  the  conclusions  regarding 
the  required  findings,  and  a  summary  of 
the  rationale  for  each  finding.  The  final 
rule  or  order  shall  state  the  effective 
date(s)  of  the  prohibition(s)  contained 
therein. 

(3)  ERA  may  enclose  with  a  copy  of 
the  final  rule  or  order  a  schedule  of 
steps  that  should  be  taken  by  a  stated 
date  (a  compliance  schedule)  to  ensure 
that  the  affected  installation(s)  will  be 
able  to  comply  with  the  prohibitions 
stated  in  the  rule  or  order  by  the 
effective  date.  The  compliance  schedule 
may  require  the  affected  person  to  take 
steps  with  regard  to  a  unit  60  days  after 
service  of  the  final  rule  or  order. 

Subpart  F— Exemptions 

§  501.60  Purpose  and  scope. 

(a)  Title  II  of  FUA  prohibits  use  of 
natural  gas  or  petroleum  in  new 
powerplants  and  MFBI’s  unless  an 
exemption  pursuant  to  Subtitle  B  of  Title 
II  is  granted.  Title  II  also  prohibits  the 
construction  of  new  powerplants 
without  the  capability  to  use  coal  or  any 
other  alternate  fuel  as  a  primary  energy 
source  unless  an  exemption  is  granted. 

(1)  If  you  plan  to  construct  a  new 
powerplant,  or  you  own,  operate  or 
control  a  new  MFBI  consisting  of  a 
boiler,  or  you  own,  operate  or  control  a 
new  powerplant,  this  subpart 


establishes  the  procedures  for  tiling  a 
petition  requesting  a  temporary  or 
permanent  exemption  under, 
respectively,  sections  211  and  212  of 
FUA. 

(2)  If  you  own,  operate  or  control  a 
new  MFBI  other  than  a  boiler,  this 
subpart  establishes  the  procedures  for 
tiling  a  petition  requesting  a  temporary 
or  permanent  exemption  under, 
respectively,  sections  211  and  212  of 
FUA. 

(3)  If  you  own,  operate  or  control  an 
existing  powerplant  or  MFBI,  this 
subpart  provides  you  with  the 
procedures  for  tiling  a  petition  for 
temporary  or  permanent  exemption 
under,  respectively,  Sections  311  and  312 
of  FUA. 

(4)  If  you  own,  operate  or  control  a 
new  powerplant  or  MFBI,  this  subpart 
provides  you  with  the  procedures  for 
tiling  a  petition  requesting  extension  of 
a  temporary  exemption  granted  under 
section  211  of  FUA  for — 

(i)  Lack  of  alternate  fuel  supply,  site 
limitations  or  environmental 
requirements; 

(ii)  Future  use  of  synthetic  fuels; 

(iii)  Public  interest;  or 

(iv)  Use  of  petroleum  by  certain 
installations. 

(5)  If  you  own,  operate  or  control  an 
existing  powerplant  or  installation,  this 
subpart  provides  you  with  the 
procedures  for  tiling  a  petition  for 
extension  of  a  temporary  exemption 
granted  under  section  311  of  FUA  for — 

(i)  Lack  of  alternate  fuel  supply,  site 
limitations  or  environmental 
requirements; 

(ii)  Future  use  of  synthetic  fuels; 

(iii)  Use  of  innovative  technologies; 

(iv)  Units  to  be  retired; 

(v)  Public  interest; 

(vi)  Peakload  powerplants;  or 

(vii)  Powerplants  where  necessary  to 
maintain  reliability  of  service. 

(b)  If  you  are  a  petitioner  for  an 
extension  of  a  temporary  exemption, 
you  must  apply  for  this  extension  at 
least  90  days  prior  to  the  expiration  of 
your  temporary  exemption. 

§  501.61  Labeling  of  petition. 

(a)  If  you  are  tiling  for  a  temporary 
exemption  for  a  new  or  existing 
powerplant  or  installation  under  this 
subpart,  you  must  file  a  written  “Petition 
for  Temporary  Exemption”  which 
should  be  clearly  labeled  as  such,  both 
on  the  petition  and  on  the  outside  of  the 
envelope  in  which  the  petition  is 
transmitted,  and  signed  by  the  person 
tiling  the  petition. 

(b)  If  you  are  tiling  for  a  permanent 
exemption  for  a  new  or  existing 
powerplant  or  installation  under  this 


subpart,  you  must  file  a  written  “Petition 
for  Permanent  Exemption”  which  should 
be  clearly  labeled  as  such,  both  on  the 
petition  and  on  the  outside  of  the 
envelope  in  which  the  petition  is 
transmitted,  and  signed  by  the  person 
tiling  the  petition. 

(c)  If  you  are  tiling  for  extension  of  a 
temporary  exemption  for  a  new  or 
existing  powerplant  or  installation 
under  this  subpart,  you  must  tile  a 
written  “Petition  for  Extension  (or 
Renewal)  of  Temporary  Exemption” 
which  should  be  clearly  labeled  as  such, 
both  on  the  petition  and  on  the  outside 
of  the  envelope  in  which  the  petition  is 
transmitted,  and  signed  by  the  person 
tiling  the  petition. 

$501.62  What  to  file. 

If  you  are  tiling  a  petition  under  this 
subpart,  you  must  send  to  ERA  15  copies 
of  your  petition  meeting  the 
requirements  of  this  subpart  and  of 
Parts  502,  503,  504,  505,  or  506  of  this 
Title  including; 

(a)  A  transmittal  letter; 

(b)  Any  fees  required  under  Subpart  B 

of  this  part,  unless  the  fees  havd  been 
waived;  * 

(c)  A  Fuels  Decision  Report  if  required 
and  in  accordance  with  Part  502  of  these 
regulations;  and 

(d)  Any  appropriate  forms  that  may  be 
required  by  subsequent  regulations. 

§  501.63  Where  to  file. 

You  must  file  any  petition  for 
exemption  or  extension  of  exemption 
under  this  subpart  with  the  DOE 
National  Office  at  the  address  provided 
in  §  501.11. 

§  501.64  Notice  of  the  commencement  of 
an  administrative  proceeding  on  an 
exemption  proceeding. 

(a)  Upon  acceptance  of  a  petition  for  • 
an  exemption,  ERA  shall  publish  notice 
in  the  Federal  Register  that  an 
administrative  proceeding  has 
commenced.  The  notice  will  announce 
the  commencement  of  the  proceeding, 
provide  a  summary  of  the  exemption 
petition  and  provide  a  period  of  no  less 
than  45  days  for  interested  persons  to 
tile  written  comments  on  the  exemption 
petition. 

(b)  Upon  acceptance  of  a  petition, 

ERA  shall  notify  the  appropriate  State 
agencies  having  primary  authority  to 
permit  or  regulate  the  construction  or 
operation  of  a  powerplant  or,  where 
appropriate,  an  MFBI  which  is  the 
subject  of  the  petition.  To  the  maximum 
extent  practicable,  ERA  shall  consult 
with  such  agencies. 

(c)  ERA  will  transmit  a  copy  of  your 
petition  to  the  Administrator  of  the 
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Environmental  Protection  Agency,  and 
in  the  case  of  installations,  die  Federal 
Trade  Commission. 

§  501.65  Publication  of  tentative  staff 
determination. 

Where  a  hearing  has  been  requested 
and  prior  to  that  hearing,  after  any 
necessary  analyses,  investigations  and 
corroboration  of  the  facts  and 
conclusions  set  forth  in  an  exemption 
petition,  ERA  will  publish  in  the  Federal 
Register  a  notice  of  the  availability  of 
the  technical  staffs  Tentative  Staff 
Determinations  on  a  particular 
exemption  petition.  ERA  may  also 
publish  notices  of  the  availability  of 
tentative  staff  determinations  where  no 
hearing  has  been  requested  and  will,  in 
such  instances,  provide  a  period  of  at 
least  14  days  for  interested  persons  to 
make  comments. 

§  50 1 .66  ERA  evaluation  of  the  record, 
decision  and  order. 

(a)  The  record  will  consist  of  the 
petition  and  related  documents,  all 
relevant  evidence  presented  at  the 
public  hearings,  all  written  comments, 
and  any  other  relevant  information  in 
the  possession  of  ERA  and  made  a  part 
of  the  public  record. 

(b)  ERA  may  investigate  and 
corroborate  any  statement  in  a  petition, 
any  other  document  and  any  public 
comments  submitted  to  it.  ERA  may  use 
any  relevant  facts  in  its  possession  in  its 
evaluation.  ERA  may  request 
submissions  from  third  persons  relevant 
to  your  petition  or  other  document.  ERA 
may  also  request  additional  information, 
data  or  analyses  following  the  hearing  if 
this  information  is  necessary  to  resolve 
disputed  issues  in  the  record.  Any 
information  used  by  ERA  following  the 
hearing  shall  be  made  available  to  the 
public,  unless  determined  under 

§  501.7(f)  to  be  confidential. 

§  501.67  Petition  redesignations. 

ERA  intends  to  be  flexible  enough  to 
grant  a  permanent  or  temporary 
exemption  if  a  person  qualifies,  even 
though  that  person  may  not  qualify  for 
the  exemption  he  requested  or  for  the 
full  time  period  of  the  requested 
exemption.  ERA  does  not  believe  a 
person  should  be  made  to  reapply  for 
the  alternate  exemption  for  which  he 
appears  to  qualify  and  will  redesignate 
his  petition  if  he  approves  of  that 
redesignation.  ERA  shall  give  public 
notice  of  any  redesignation  of  a  petition 
at  least  3  weeks  prior  to  the  public 
hearing. 

§  501.68  Decision  and  order. 

(a)(1)  ERA  will  issue  an  order  either 
granting  or  denying  your  petition  for  an 


exemption  within  6  months  after  the  end 
of  the  period  for  public  comment  and 
hearing  applicable  to  your  petition. 

(2)  ERA  may,  on  its  initiative,  extend 
the  period  for  public  comment  to  a  date 
certain  by  publishing  notice  in  the 
Federal  Register,  including  a  statement 
of  the  reasons  for  the  extension. 

(b) (1)  ERA  will  serve  a  copy  of  the 
order  granting  or  denying  a  petition  for 
exemption  upon  you,  and  upon  all 
persons  on  the  service  list  maintained 
by  the  presiding  officer. 

(2)  ERA  will  publish  a  summary  of 
any  order  granting  or  denying  your 
petition  under  this  subpart  in  the 
Federal  Register  together  with  a 
statement  of  the  reasons  for  the  grant  or 
denial. 

(c)  ERA  will  base  any  order  granting 
or  denying  a  petition  for  exemption  upon 
consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 

(d) (1)  ERA  shall  include  in  any  order 
granting  a  petition  for  exemption,  except 
for  an  order  granting  an  exemption 
under  section  401  of  7UA,  such  terms 
and  conditions  as  ERA  determines 
appropriate,  including  terms  and 
conditions  requiring  the  use  of  effective 
fuel  conservation  measures  which  are 
practicable  and  consistent  with  the 
purposes  of  FUA. 

(2)  ERA  will  design  any  terms  and 
conditions  included  in  any  temporary 
exemption  issued  or  extended  under 
sections  211  and  311  of  FUA,  to  ensure 
among  other  things  that  upon  expiration 
of  the  exemption,  the  persons  and 
powerplant  or  installation  covered  by 
the  exemption  will  comply  with  the 
applicable  prohibitions  under  FUA. 

§501.69  Judicial  review. 

If  you  believe  you  are  aggrieved  by 
any  order  issued  by  ERA  under  this 
subpart,  within  60  days  of  publication  of 
the  final  order  in  the  Federal  Register, 
you  may  file  a  petition  for  judicial 
review  with  the  United  States  Court  of 
Appeals  for  the  Circuit  wherein  you 
reside,  or  have  your  principal  place  of 
business.  Exhaustion  of  administrative 
remedies  for  purposes  of  judicial  review 
does  not  require  you  to  file  a  petition 
pursuant  to  subpart  G  for  modification 
or  rescission  of  the  order  you  wish  to 
have  reviewed. 

Subpart  G— Requests  for  Modification 
or  Rescission  of  an  Order  or  Rule 

§  501.100  Purpose  and  scope. 

Anyone  may  request  that  ERA 
commence  rulemaking  proceedings 


pursuant  to  5  U.S.C.  553(e);  however, 
this  subpart  provides  the  procedures 
whereby — 

(a)  An  interested  person  may  request 
modification  or  rescission  of  a 
prohibition  by  rule  for  a  new  facility; 

(b)  An  owner  or  operator  subject  to  a 
specific  prohibition  imposed  by  order 
may  request  modification  or  rescission 
of  that  order;  or 

(c)  An  owner  or  operator  of  an 
existing  facility  named  in  a  prohibition 
rule  may  request  modification  or 
rescission  of  that  rule. 

§  501.101  Proceedings  to  modify  or 
rescind  a  prohibition  by  rule  or  order. 

(a)  In  response  to  a  request  duly  filed 
by  an  interested  person,  ERA  may 
commence  a  proceeding  to  modify  or 
rescind  that  rule  or  order.  If  ERA 
determines  that  a  request  to  modify  or 
rescind  a  rule  does  not  warrant 
commencement  of  a  proceeding,  it  will 
issue  the  petitioner  a  brief  statement 
why  it  does  not  intend  to  institute  the 
requested  proceedings. 

(b)  A  request  for  modification  or 
rescission  of  a  prohibition  rule  or 
prohibition  order  must  comply  with  the 
requirements  of  §  501.7  and  must  be 
filed  at  the  address  set  forth  in  §  501.11. 

(c)  Notice  of  the  request  for 
modification  or  rescission  of  a 
prohibition  order  must  be  given  by  the 
petitioner  to  each  party  to  the  original 
proceeding  that  resulted  in  the  issuance 
of  the  original  prohibition  order  for 
which  modification  or  rescission  is 
sought.  If  the  number  of  parties  to  the 
original  proceeding  is  too  large  to  allow 
actual  notice  at  a  reasonable  cost  or 
within  a  reasonable  time,  a  petitioner 
may  request  that  ERA  give  notice  to  the 
parties  by  publication  in  the  Federal 
Register;  however,  this  alternate  notice 
does  not  bind  ERA  to  commence  a 
proceeding  if  it  subsequently  determines 
that  the  request  is  not  warranted. 

(d)  If  ERA  determines  to  grant  a 
request  to  commence  a  proceeding  to 
rescind  or  modify  a  prohibition  rule  or 
prohibition  order,  or  ERA  on  its 
initiative  commences  a  proceeding  for 
the  modification  or  rescission  of  an 
order,  it  will  give  notice,  either  by 
service  of  a  written  notice  or  by  oral 
communication  (which  communication 
must  be  promptly  confirmed  in  writing) 
to  each  person  who  was  served  the 
order  that  ERA  proposes  to  modify  or 
rescind,  or,  alternatively,  by  publication 
of  notice  in  the  Federal  Register.  ERA 
will  give  a  reasonable  period  of  time  for 
each  person  notified  to  file  a  written 
response. 

(e) (1)  A  copy  of  any  written  comments 
submitted  to  ERA  with  respect  to  a 
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petition  for  modification  or  rescission  of 
a  prohibition  rule  or  prohibition  order 
filed  under  this  subpart  must  also  be 
sent  to  the  petitioner  and  you  must 
certify  to  ERA  that  you  have  complied 
with  the  requirements  of  this  paragraph. 

(2)  ERA  may  notify  other  persons 
participating  in  the  proceeding  of  the 
comments  and  provide  an  opportunity 
for  the  persons  to  respond. 

(f)  A  petition  requesting  modification 
or  rescission  of  a  prohibition  rule  or 
prohibition  order  must  contain  a 
complete  statement  of  all  facts  that  you 
believe  warrant  that  ERA  undertake  the 
action  you  seek.  The  petition  must  also 
include  the  names  and  addresses  of  all 
reasonably  ascertainable  persons  who 
will  be  affected.  Pertinent  provisions 
contained  in  any  documents  believed  to 
support  a  request  may  be  briefly 
described,  however,  ERA  reserves  the 
right  to  request  and  receive  copies  of 
any  significant  documents  that  will 
assist  in  making  any  determination  on 
the  merits  of  a  request.  The  petition 
must  identify  the  specific  prohibition 
order  or  prohibition  rule  for  which 
modification  or  rescission  is  sought.  A 
petition  should  also  state  any  requests 
for  an  informal  conference  that  the 
petitioner  believes  will  facilitate  ERA’S 
determination  to  commence,  or  not  to 
commence  a  proceeding  on  the  petition, 
or  will  assist  ERA  in  making  any 
determinations  on  material  issues  raised 
by  the  petition. 

S  501.102  ERA  evaluation  of  the  record, 
decision  and  order  for  modification  or 
rescission  of  a  prohibition  order  or 
prohibition  rule. 

(a)  The  record  will  consist  of  the 
petition  and  related  documents, 
evidence  presented  at  any  public 
proceedings,  all  written  comments  and 
any  other  relevant  information  in  the 
possession  of  ERA  and  made  part  of  the 
record  of  the  administrative  proceedings 
on  the  petition.  ERA  may  investigate 
and  corroborate  any  statement  in  your 
petition  or  related  documents  and  may 
utilize  in  its  evaluation  any  relevant 
facts  obtained  by  its  investigations.  ERA 
may  solicit  or  accept  submissions  from 
third  persons  relevant  to  any  petition 
under  this  subpart  and  a  petitioner  will 
be  afforded  an  opportunity  to  respond  to 
these  submissions.  ERA  may  on  its  own 
initiative  convene  a  conference,  if.  in  its 
discretion,  it  considers  that  a  conference 
will  advance  its  evaluation  of  the 
petition. 

(b)  Criteria.  ERA’S  decision  to  rescind 
or  modify  a  prohibition  order  or 
prohibition  rule  will  be  based  on  a 
determination  that  there  are 
significantly  changed  circumstances 


with  respect  to  applicability  of  a 
particular  prohibition  to  the  petitioner. 
ERA  believes  that  there  may  be 
“significantly  changed  circumstances’’ 
if — 

(1)  Significant  material  facts  that  were 
not  known  and  could  not  have  been 
known  to  the  petitioner  or  to  ERA  at  the 
time  of  the  original  proceeding  are 
subsequently  discovered; 

(2)  A  law,  regulation,  interpretation, 
ruling,  order  or  decision  on  appeal  that 
was  in  effect  at  the  time  of  the 
proceeding  upon  which  the  petition  or 
order  is  based  and  which,  if  it  had  been 
made  known  to  ERA  would  have  been 
relevant  to  the  proceeding  and  would 
have  substantially  altered  the  outcome 
is  subsequently  discovered; 

(3)  There  has  been  a  substantial 
change  in  the  facts  pr  circumstances 
upon  which  an  outstanding  and 
continuing  prohibition  order  was  based, 
which  change  occurred  during  the 
interval  between  issuance  of  the  order 
and  the  date  of  filing  of  the  petition 
under  this  subpart,  and  was  caused  by 
forces  or  circumstances  beyond  your 
control. 

§  501.103  Decision  and  order. 

(a)  ERA  shall  issue  an  appropriate 
order  after  considering  your  petition  for 
modification  or  rescission  of  a 
prohibition  order  or  prohibition  rule  and 
other  relevant  information  received 
during  the  proceeding. 

(b)  ERA  will  either  modify  or  rescind 
the  prohibition  order  or  rule  or  deny 
your  petition  for  modification  or 
rescission  and  will  briefly  state  the 
pertinent  facts  and  legal  basis  of  the 
order. 

(c)  ERA  will  serve  the  order  upon  you, 
the  petitioner,  or,  if  the  action  was 
initiated  by  ERA,  upon  the  owner  or 
operator  of  the  affected  powerplant  or 
installation.  ERA  will  publish  in  the 
Federal  Register  a  notice  of  issuance  of 
an  order  modifying  or  rescinding  a 
prohibition  order  or  rule. 

Subpart  H— Requests  for  Stay 

§  501.120  Purpose  and  scope. 

(1)  This  subpart  provides  you  with  the 
procedures  for  the  request  for  and 
granting  of  a  stay  by  ERA.  This  subpart 
does  not  apply  to  the  mandatory  stays 
provided  for  in  Sections  202(b)  and 
301(a)  of  FUA.  Your  application  for  stay 
under  this  subpart  will  only  be 
considered  incident  to  a  proceeding  on  a 
request  for  modification  or  rescission  of 
a  prohibition  order  or  prohibition  rule, 
or  pending  filing  for  judicial  review  of 
any  order  issued  under  the  Act. 


(2)  You  must  comply  with  all  final 
ERA  orders,  regulations,  rulings,  and 
generally  applicable  requirements 
unless  a  petition  for  a  stay  is  granted. 

§  501.121  Filing  and  notice  of  petitions  for 
stays. 

(a) (1)  The  petition  must  be  in  writing 
and  comply  with  the  general  filing 
requirements  stated  in  $  501.7,  in 
addition  to  any  other  requirements  set 
forth  in  this  subpart. 

(2)  A  claim  for  confidential  treatment 
of  any  information  contained  in  the 
petition  for  stay  or  supporting 
documents  must  be  in  accordance  with 
§  501.7(f),  and  you  are  to  file  your 
petition  for  stay  at  the  address  provided 
in  §  501.11. 

(b)  ERA  will  publish  notice  in  the 
Federal  Register  of  receipt  of  an 
application  for  stay  under  this  subpart 

§  501.122  Contents. 

(a)  A  petition  for  stay  shall  contain  a 
full  and  complete  statement  of  all  facts 
you  believe  to  be  pertinent  to  the  act  or 
transaction  for  which  a  stay  is  sought 
The  facts  shall  include,  but  need  not  be 
limited  to  the  criteria  listed  below  in 

§  501.125(b). 

(b)  You  may  request  a  conference 
regarding  the  application.  If  your  request 
is  not  made  at  the  time  the  application  is 
filed,  you  must  make  it  as  soon 
thereafter  as  possible.  Your  request  and 
DOE's  determination  regarding  it  will  be 
made  in  accordance  with  Subpart  C  of 
this  Part. 

§501.123  Evaluation  of  the  record. 

(a)  The  record  in  a  proceeding  on  a 
petition  for  stay  shall  consist  of  the 
petition  and  any  related  documents, 
evidence  submitted  at  any  public 
proceedings  and  any  other  information 
in  the  possession  of  ERA  and  made  part 
of  the  record.  DOE  may  investigate  and 
corroborate  any  statement  in  your 
petition  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  its  investigations.  DOE  may  solicit  or 
accept  submissions  from  third  persons 
relevant  to  the  petition  for  stay  or  other 
document  and  a  petitioner  will  be 
afforded  an  opportunity  to  respond  to 
these  submissions.  DOE  on  its  initiative 
may  convene  a  conference,  if,  in  its 
discretion,  it  considers  that  the 
conference  will  advance  its  evaluation 
of  the  petition.  DOE  will  process 
petitions  for  stay  as  expeditiously  as 
possible. 

(b)  Criteria.  (1)  DOE  may  grant  a  stay 
incident  to  a  proceeding  on  a  petition  for 
modification  of  a  prohibition  order  or 
prohibition  rule  if — 
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(1)  Irreparable  injury  will  result  in  the 
event  that  the  stay  is  denied;  or 

(ii)  You  have  alleged  serious  questions 
and  have  alleged  you  would  suffer 
hardship  if  the  stay  is  denied;  and 

(iii)  It  would  be  desirable  for  reasons 
of  public  policy  to  grant  the  stay. 

(2)  DOE  may  grant  a  stay  pending 
judicial  review  if — 

(i)  Irreparable  injury  will  result  in  the 
event  that  the  stay  is  denied; 

(ii)  You  have  raised  serious  questions 
and  have  alleged  you  would  suffer 
hardship  if  the  stay  is  denied;  and 

(iii)  It  would  be  desirable  for  reasons 
of  public  policy  to  grant  the  stay. 

§  501.124  Decision  and  order. 

(a)  DOE  will  issue  an  order  granting 
or  denying  the  petition  for  stay  upon 
consideration  of  the  request  and  other 
relevant  information  received  or 
obtained  during  the  proceeding. 

(b)  DOE  will  include  in  the  order  a 
brief  written  statement  setting  forth  the 
relevant  facts  and  the  basis  of  the 
decision,  including  any  appropriate 
terms  and  conditions  of  the  stay. 

Subpart  I— Requests  for  Interpretation 

§  501.130  Purpose  and  scope. 

This  subpart  establishes  procedures 
for  filing  a  formal  request  for  an 
interpretation  and  the  procedures  the 
Office  of  General  Counsel  of  DOE 
(OGC)  will  use  to  consider  your  request. 
Any  response,  whether  oral  or  written, 
to  a  general  inquiry  or  to  other  than  a 
formal  written  request  for  interpretation 
filed  with  OGC  is  not  an  interpretation 
and  merely  provides  general  information 
which  may  not  be  relied  upon  in  any 
proceeding  to  determine  compliance 
with  applicable  requirements  of  FUA. 

§  501.131  Filing  a  request  for 
interpretation. 

A  proceeding  to  request  an 
interpretation  is  commenced  by  filing  a 
"Request  for  Interpretation  (FUA).”  The 
request  must  be  in  writing  and  must  also 
comply  with  the  general  filing 
requirements  stated  in  §  501.7.  Any 
claims  for  confidential  treatment  for  any 
information  contained  in  the  request  or 
other  related  documents  must  be  made 
pursuant  to  §  501.7(f).  A  request  for 
interpretation  should  be  filed  with  the 
Office  of  General  Counsel  at  the  address 
provided  in  §  501.11. 

§  501.132  Contents  of  a  request  for 
interpretation. 

(a)  A  request  for  an  interpretation 
must  contain  a  complete  statement  of  all 
facts  you  believe  to  be  relevant  to  the 
circumstances,  acts  or  transactions  that 
are  the  subject  of  your  request  and  to 


the  OGC  action  you  seek.  The  facts  must 
include  the  names  and  addresses  of  all 
affected  persons  (if  reasonably 
ascertainable)  and  a  full  discussion  of 
the  pertinent  provisions  and  relevant 
facts  contained  in  any  documents 
submitted  with  the  request.  Copies  of 
relevant  contracts,  agreements,  leases, 
instruments,  and  other  documents 
relating  to  your  request  must  be 
submitted  if  OGC  believes  they  are 
necessary  for  determination  of  any  issue 
pending  in  the  proceeding  under  this 
subpart.  When  your  request  pertains  to 
only  one  step  in  a  larger  integrated 
transaction,  you  must  also  submit  the 
facts,  circumstances,  and  other  relevant 
information  pertaining  to  the  entire 
transaction. 

(b)  You  must  include  in  your  request  a 
discussion  of  all  relevant  legal 
authorities,  rulings,  regulations, 
interpretations  and  decisions  on  appeal 
relied  upon  to  support  the  particular 
interpretation  you  seek. 

§501.133  DOE  evaluation. 

(a)  The  record  shall  consist  of  your 
request  for  an  interpretation  and  any 
supporting  documents,  all  relevant 
evidence  presented  at  any  public 
proceedings,  written  comments  and  any 
information  in  the  possession  of  OGC  or 
ERA  that  has  been  made  part  of  the 
record. 

(1)  DOE  may  investigate  and 
corroborate  any  statement  in  a  request 
or  related  documents  and  may  utilize  in 
its  evaluation  any  relevant  facts 
obtained  by  the  investigation.  DOE  may 
solicit  or  accept  submissions  from  third 
persons  relevant  to  your  request  for 
interpretation  or  any  other  document 
submitted  under  this  subpart  and  the 
person  requesting  an  interpretation  will 
be  afforded  an  opportunity  to  respond  to 
these  submissions. 

(2)  DOE  will  issue  its  interpretation  on 
the  basis  of  the  information  provided  in 
your  request,  unless  that  information  is 
supplemented  by  other  information 
brought  to  the  attention  of  the  General 
Counsel  during  the  proceeding.  DOE’s 
interpretation  will,  therefore,  depend  for 
its  authority  on  the  accuracy  of  your 
factual  statements  and  you  may  rely 
upon  it  only  to  the  extent  that  die  facts 
of  the  actual  situation  correspond  to 
those  upon  which  the  interpretation  was 
based. 

(3)  DOE  may  refuse  to  issue  an 
interpretation,  if  DOE  determines  that 
there  is  insufficient  information  upon 
which  to  base  a  decision. 

(b)  Criteria.  (1)  DOE  will  base  its 
interpretations  as  applicable,  on  the 
DEOA,  and  FUA,  and  the  regulations 


and  published  rulings  of  DOE  as  applied 
to  the  specific  actual  situation. 

(2)  DOE  will  take  into  consideration 
previously  issued  interpretations  dealing 
with  the  same  or  a  related  issue. 

§  501.134  Issuance  and  effect  of 
interpretations. 

(a)  DOE  may  issue  an  interpretation 
after  consideration  of  the  request  for 
interpretation  and  other  relevant 
information  received  or  obtained  during 
the  proceeding. 

(b)  The  interpretation  will  contain  a 
written  statement  of  the  information 
upon  which  it  is  based  and  a  legal 
analysis  of  and  conclusions  regarding 
the  application  of  rulings,  regulations 
and  other  precedent  to  the  situation 
presented  in  the  request. 

(c)  Only  those  persons  to  whom  an 
interpretation  is  specifically  addressed 
and  other  persons  upon  whom  the  ERA 
serves  the  interpretation  and  who  are 
directly  involved  in  the  same 
transaction  or  act  may  rely  upon  it.  No 
person  entitled  to  rely  upon  an 
interpretation  shall  be  subject  to  civil  or 
criminal  penalties  stated  in  Title  VII  of 
FUA  for  any  act  taken  in  reliance  upon 
the  interpretation,  notwithstanding  that 
the  interpretation  shall  thereafter  be 
declared  by  judicial  or  other  competent 
authority  to  be  invalid. 

(d)  DOE  may  at  any  time  rescind  or 
modify  an  interpretation  on  its  own 
initiative.  Rescission  or  modification 
shall  be  made  by  notifying  persons 
entitled  to  rely  on  the  interpretation  that 
it  is  rescinded  or  modified.  This 
notification  will  include  a  statement  of 
the  reasons  for  the  rescission  or 
modification  and,  in  the  case  of  a 
modification,  a  restatement  of  the 
interpretation  as  modified. 

(e)  An  interpretation  is  modified  by  a 
subsequent  amendment  to  the 
regulations  or  ruling  to  the  extent  that  it 
is  inconsistent  with  the  amended 
regulation  or  ruling. 

(f)  Any  person  who  believes  he  is 
directly  affected  by  an  interpretation 
issued  by  OGC,  and  who  believes  that 
he  will  be  aggrieved  by  its 
implementation,  may  submit  a  request 
for  reconsideration  of  that 
interpretation.  OGC  will  acknowledge 
receipt  of  all  requests  for 
reconsideration,  however,  this 
acknowledgement  in  no  way  binds  OGC 
to  commence  any  proceedings  on  the 
request.  If  within  60  days  of  OGC’s 
acknowledgement  of  the  receipt  of  a 
request  for  reconsideration,  OGC  has 
not  issued  either  notice  of  intent  to 
commence  a  proceeding  to  reconsider 
the  interpretation,  or  issued  a 
modification,  revision  or  recission  of  the 
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original  interpretation,  the  request  for 
reconsideration  is  denied.  DOE  may,  in 
its  discretion,  issue  a  formal  denial  of  a 
request  for  reconsideration  if —  . 

(1)  The  request  has  not  been  filed  in  a 
timely  manner,  and  good  cause  therefor 
has  not  been  shown;  or 

(2)  The  person  requesting 
reconsideration  is  not  aggrieved  or 
otherwise  injured  substantially  by  the 
interpretation;  or 

(3)  It  is  defective  for  failure  to  state 
and  to  present  facts  and  legal  argument 
that  the  interpretation  was  erroneous  in 
fact  or  in  law,  or  that  it  was  arbitrary  or 
capricious. 

Subpart  J — Rulings 
§  501.140  Purpose  and  scope. 

The  General  Counsel  of  DOE  (OGCJ 
may  issue  rulings  in  accordance  with  the 
provisions  of  this  subpart  General 
Counsel  will  publish  each  ruling  in  the 
Federal  Register.  You  are  entitled  to  rely 
upon  a  ruling  to  the  extent  provided  in 
this  subpart. 

§  501.141  Criteria  for  issuance. 

(a)  The  General  Counsel  may  issue  a 
ruling  whenever — 

(1)  There  has  been  a  substantial 
number  of  inquiries  with  regard  to 
similar  factual  situations  or  a  particular 
section  of  the  regulations;  or  . 

(2)  He  determines  that  it  will  be  of 
assistance  to  the  public  in  applying  the 
regulations  to  a  specific  situation. 

§  501.142  Modification  or  rescission. 

(a)  A  ruling  may  be  modified  or 
rescinded  by — 

(1)  Publication  of  the  modification  or 
rescission  by  OGC  in  the  Federal 
Register;  or 

(2)  If  ERA  adopts  a  rule  that 
supersedes  or  modifies  a  prior  ruling. 

(b)  A  person  shall  not  be  subject  to 
the  sanctions  or  penalties  stated  in  these 
regulations  for  actions  taken  in  reliance 
upon  a  ruling,  notwithstanding  that  the 
ruling  is  subsequently  declared  to  be 
invalid  or  no  longer  applicable.  You  may 
not  rely  upon  a  ruling  after  it  has  been 
rendered  invalid  pursuant  to  issuance  of 
a  superseding  rule  by  ERA  or  after  it  is 
rescinded  or  modified  by  OGC. 

§501.143  Comments. 

You  may  file  a  written  comment  on  or 
objection  to  a  published  ruling  at  any 
time  with  the  General  Counsel  at  the 
address  provided  in  §501.11. 

Subpart  K — Enforcement 

§  501.160  Purpose  and  scope. 

This  subpart  provides  the  procedures 
by  which  ERA  may  initiate  enforcement 


proceedings  on  its  own  behalf  and  the 
procedures  by  which  complaints  may  be 
filed. 

§  501.161  Filing  a  complaint 

(a)  A  complaint  under  this  subpart 
must  be  submitted  in  writing  over  the 
signature  of  the  person  making  the 
complaint  in  accordance  with  the 
general  filing  requirements  stated  in 

§  501.7.  ERA  will  accept  oral  complaints 
that  otherwise  satisfy  the  requirements 
of  this  subpart  but  ERA  may  request 
written  verification. 

(b)  A  complaint  shall  be  filed  at  the 
address  provided  in  §  501.11. 

§  501.162  Contents  of  a  complaint 

A  complaint  must  contain  a  complete 
statement  of  all  relevant  facts  pertaining 
to  the  act  or  transaction  that  is  the 
subject  of  the  complaint  It  must  also 
include  the  names  and  addresses  of  all 
persons  involved  (if  reasonably 
ascertainable),  a  description  of  the 
events  that  led  to  the  complaint,  and  a 
statement  describing  the  regulation, 
ruling,  order,  rule,  or  interpretation  that 
allegedly  has  been  violated. 

§  501.163  ERA  evaluation. 

(a)  The  record  shall  consist  of  the 
complaint  and  any  supporting 
documents  and  all  other  relevant 
information  developed  in  the  course  of 
any  investigations  or  proceedings 
related  to  that  complaint.  ERA  may 
investigate  and  corroborate  any 
statement  in  your  complaint  or  related 
documents  submitted,  and  may  utilize  in 
its  evaluation  any  relevant  facts 
obtained  by  such  investigation  or  from 
any  other  source  of  information.  ERA 
may  solicit  or  accept  submissions  from 
third  persons  relevant  to  your  complaint 
or  other  related  documents. 

(b)  Confidentiality  of  information. 
ERA  will  treat  as  confidential 
information  received  in  any 
investigation  ofia  complaint,  including 
the  identity  of  the  complainant  and  the 
identity  of  any  other  persons  who 
provide  information,  to  the  extent  such 
information  is  exempt  from  public 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  ERA 
reserves  the  right  to  make  disclosures 
that  would  be  in  the  public  interest. 

§  501.164  Decision  to  initiate  enforcement 
proceedings. 

After  investigation  of  a  specific 
complaint  or  based  on  any  other 
relevant  information  received  or 
obtained  during  an  investigation,  ERA 
may  issue  a  notice  of  violation, 
determine  that  no  violation  has 
occurred,  or  take  such  other  action  as  it 
deems  appropriate.  Prior  to  issuance  of 


a  notice  of  violation  and  before 
commencement  of  an  enforcement 
proceeding,  ERA  may  transmit  a  draft  of 
the  notice  of  violation  to  the  affected 
person  in  order  to  promote  an  informal  ^ 
resolution  of  the  violation. 

§  501.165  Commencement  of  enforcement 
proceedings. 

(a)  Whenever,  on  the  basis  of  any 
information  available,  ERA  determines 
that  a  person  is  in  violation  or  about  to 
be  in  violation  of  any  provision  of  these 
regulations,  ERA  may  issue  a  notice  of 
violation  stating,  in  writing,  with 
reasonable  specificity  the  nature  of  the 
violation.  An  enforcement  proceeding 
commences  with  the  issuance  of  a 
notice  of  violation. 

(b)  Contents  of  the  notice  of  violation. 
ERA  will  set  forth  in  the  notice  of 
violation  the  nature  of  the  violation,  the 
relevant  facts,  the  legal  basis  that  ERA 
believes  establishes  the  violation  for  the 
conclusions  reached  therein.  ERA  may 
also  include  with  the  notice  of  violation 
a  copy  of  a  proposed  order.  The  notice 
of  violation  will  also  state  whether  or 
not  ERA  proposes  to  assess  civil 
penalties. 

(1)  If  ERA  is  proposing  to  assess  a 
civil  penalty,  you  will  be  informed  in  the 
notice  of  violation  of  your  opportunity 
for  a  hearing  before  an  Administrative 
Law  Judge,  as  set  forth  in  §  501.166(a)(1) 
of  this  part,  before  any  final 
determination  on  the  violation  and 
penalty  are  made  by  ERA.  You  will  also 
be  informed  in  the  notice  of  your  right  to 
elect  to  have  the  procedures  of  Section 
501.166(a)(2),  below  apply  in  lieu  of  the 
hearing  with  respect  to  a  final 
determination  on  the  assessment  of  any 
civil  penalty. 

(2)  If  ERA  is  not  proposing  to  assess  a 
civil  penalty,  you  will  be  informed  in  the 
notice  of  violation  of  your  opportunity 
for  a  conference  as  set  forth  in  Section 
501.166(b)  before  a  final  determination 
on  the  violation  is  made  by  ERA.  ERA 
may  in  its  discretion,  also  provide  you 
with  an  opportunity  for  a  hearing 
pursuant  of  §  501.166(a)(1). 

(c)  Service.  ERA  will  serve  the  notice 
of  violation  in  accordance  with  the 
provisions  set  forth  in  §  501.6. 

(d)  Rescission.  If,  after  issuance  of  a 
notice  of  violation  and  any  related 
investigation,  ERA  finds  no  basis  for  the 
belief  that  a  violation  has  occurred,  is 
continuing  to  occur,  or  is  about  to  occur, 
ERA  may  rescind  the  notice  of  violation 
by  giving  written  notice  to  that  effect  to 
the  recipient. 

§  501.166  Hearings  and  conferences. 

(a)  Unless  you  have  elected  in  writing 
to  have  the  provisions  of  paragraph  (b) 
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of  this  section  apply,  ERA  will 
commence  a  proceeding,  to  assess  the 
penalty  and  give  you  an  opportunity  for 
a  hearing  before  an  Administrative  Law 
Judge  pursuant  to  section  554  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554),  before  a  final  determination  on  the 
violation  and  assessment  of  a  penalty  is 
made. 

(b)  Election  alternative  in  civil 
penalty  assessment  proceedings.  The 
recipient  of  a  notice  of  violation  in 
which  a  civil  penalty  assessment  has 
been  proposed  may  elect,  in  writing, 
within  30  days  of  receipt  of  the  notice,  to 
waive  the  administrative  proceedings 
described  in  paragraph  (a)  of  this 
section.  EPA  will  make  a  determination 
on  the  proposed  civil  penalty 
assessment  and  issue  a  final  order  to 
that  effect  within  45  days  after  receiving 
notice  of  the  exercise  of  this  election. 

§  501.167  Remedial  order. 

(a)  General.  ERA  will  issue  a 
Remedial  Order  if,  after  considering  all 
the  information  received  during  the 
proceeding,  ERA  determines  that  you 
have  committed,  are  committing,  or  are 
about  to  commit  a  violation.  A  Remedial 
Order  will  require  the  recipient  to  take 
such  action  as  ERA  determines  is 
necessary  to  eliminate  the  violation,  to 
compensate  for  its  effects,  and  to 
prevent  similar  or  related  violations.  A 
Remedial  Order  may  include  revocation 
of  an  exemption. 

(b)  Contents.  Any  Remedial  Order 
issued  under  this  section  shall  set  forth 
the  relevant  facts  and  legal  basis  of  the 
order  and  where  appropriate,  the  final 
penalty  assessment  and  the  basis 
therefore.  When  you  have  requested  an 
administrative  hearing  as  provided  in 

§  501.166(a)  of  this  part,  the  order  will 
include  the  recommended  findings  and 
conclusions  of  the  Administrative  Law 
Judge  (ALJ)  and  the  basis  for  the 
assessment.  ERA  will  make  a  final 
determination  as  to  any  penalty 
assessment  or  other  appropriate  remedy 
based  upon  the  recommended  findings 
and  conclusions  of  the  ALJ  and  other 
information  in  the  record  of  the 
enforcement  proceeding.  The  order  will 
be  effective  upon  service,  unless 
otherwise  provided  in  the  order,  or 
stayed  pursuant  to  §  501.120. 

(c)  Service.  The  ERA  will  serve  a  copy 
of  the  Remedial  Order  upon  you,  any 
other  person  who  was  served  a  copy  of 
the  notice  of  violation,  and  all  parties  to 
any  public  proceeding  on  the  notice  of 
violation.  ERA  will  place  a  copy  of  each 
final  order,  with  confidential 
information  deleted  on  file  in  the  Public 
Information  Office  described  in  $  501.12. 


(d)  Judicial  review.  Any  person 
against  whom  a  penalty  is  assessed 
pursuant  to  §  501.167(b)  may,  within  60 
calendar  days  after  the  date  of  the  order 
assessing  such  penalty,  institute  an 
action  in  the  United  States  Court  of 
Appeals  for  the  appropriate  judicial 
circuit  for  judicial  review  of  such  order 
in  accordance  with  the  provisions  of 
section  723  cf  the  Act. 

Subpart  L— Investigations,  Violations, 
Sanctions  and  Judicial  Actions 

§  501.180  Investigations. 

(a)  General.  Pursuant  to  section  711  of 
FUA,  the  DOEA  and  in  accordance  with 
the  provisions  of  10  CFR  205.201,  ERA 
may  initiate  and  conduct  investigations 
relating  to  the  scope,  nature  and  extent 
of  compliance  by  any  person  with  the 
rules,  regulations,  and  orders  issued  by 
ERA  under  the  authority  of  the  Act,  or 
any  order  or  decree  of  court  relating 
thereto,  or  any  other  agency  action. 
When  the  circumstances  warrant,  ERA 
may  issue  subpoenas  as  provided  in 
Subpart  D  of  this  part.  ERA  may  also 
conduct  investigative  conferences  in 
conjunction  with  any  investigation. 

(b)  Any  duly  designated  and 
authorized  representative  of  ERA  has 
the  authority  to  conduct  an  investigation 
and  to  take  such  action  as  he  deems 
necessary  and  appropriate  to  the 
conduct  of  the  investigation. 

(c)  Notification.  If  any  person  is 
required  to  furnish  information  or 
documentary  evidence  pursuant  to  a 
subpoena  or  special  report  order,  ERA 
will  upon  written  request  inform  that 
person  as  to  the  general  purpose  of  the 
investigation. 

(d)  Confidentiality.  ERA  shall  not 
disclose  any  information  received 
during  an  investigation  under  this 
section,  including  the  identity  of  the 
person  investigated  and  any  other 
person  who  provides  information,  to  the 
extent  it  is  exempt  from  public 
disclosure  pursuant  to  5  U.S.C.  522  and 
10  CFR  1004. 

§  501.181  Sanctions. 

(a)  General.  (1)  A  violation  of  any 
provision  of  the  regulations  issued  under 
the  authority  of  the  Act,  or  any  order, 
rule.,  exemption  or  permit  issued 
pursuant  thereto  will  be  subject  to  the 
penalties  and  sanctions  as  provided  in 
Subtitle  C  of  Title  VII  of  FUA. 

(2)  Each  day  that  any  provision  of  the 
regulations  issued  under  the  authority  of 
the  Act  or  any  order,  rule,  exemption,  or 
permit  issued  pursuant  thereto  is 
violated  constitutes  a  separate  violation 
within  the  meaning  of  the  provisions  of 
this  section  relating  to  civil  penalties. 


(b)  Criminal  fines.  (1)  If  any  person 
violates  this  subsection,  he  will  be 
subject  to  a  fine  of  not  more  than  $50,000 
or  imprisonment  of  not  more  than  1 
year,  or  both,  for  each  violation. 

(2)  The  ERA  may  at  any  time  refer  a 
willful  violation  to  the  Department  of 
Justice  for  criminal  prosecution. 

(c)  Civil  penalties.  (1)  A  violation 
under  this  subsection  will  be  subject  to 
the  following  civil  penalties  which  may 
be  assessed  by  the  ERA: 

(1)  Any  person  who  operates  a 
powerplant  which  exceeds  the  use  of 
natural  gas  or  petroleum  allowed  by  an 
exemption  granted  by  ERA,  will  be 
assessed  a  civil  penalty  of  up  to  $3  per 
MCF  of  natural  gas  or  $10  per  barrel  of 
oil  that  is  used  in  excess  of  that  allowed 
by  the  exemption. 

(ii)  The  civil  penalty  for  violation  of 
any  other  provision  may  be  up  to  $25,000 
for  each  violation. 

(2)  Either  the  General  Counsel  of  DOE 
in  consultation  with  the  Department  of 
Justice  or,  where  appropriate,  the 
Department  of  Justice,  upon  referral  by 
ERA,  will  prosecute  civil  penalties. 

(3)  ERA  may  compromise  and  settle, 
and  collect  civil  penalties  whenever  it 
considers  it  to  be  appropriate  or 
advisable. 

(d)  Corporate  personnel.  (1)  If  you  are 
a  director,  officer,  or  agent  of  a 
corporation  and  you  willfully  authorize, 
order  or  perform  any  act  or  practice 
constituting  a  violation  of  any  provision 
of  the  regulations  issued  under  authority 
of  the  Act,  or  any  order,  rule,  or 
exemption,  or  permit  issued  pursuant 
thereto,  you  will  be  subject  to  the 
penalties  specified  in  paragraphs  (b)  and 

(c)  of  this  section  without  regard  to  any 
penalties  to  which  the  corporation  may 
be  subject.  You  will  not,  however,  be 
subject  to  imprisonment  under 
paragraph  (b)  of  this  section  unless  you 
knew  of  noncompliance  by  the 
corporation  or  had  received  from  the 
ERA  notice  of  noncompliance  by  the 
corporation. 

(2)  For  purposes  of  this  paragraph: 

(i)  “Agent”  includes  any  employee  or 
other  person  acting  on  behalf  of  the 
corporation  on  either  a  temporary  or 
permanent  basis;  and 

(ii)  "Notice  of  noncompliance”  is  a 
final  Remedial  Order  issued  under 

§  501.173  of  this  Part. 

§  501.182  Injunctions. 

Whenever  it  appears  to  ERA  that  any 
person  has  committed,  is  committing,  or 
is  about  to  commit  a  violation  of  any 
regulation,  order,  rule  or  exemption 
issued  under  the  Act,  ERA  may  in 
accordance  with  section  724  of  the  Act 
bring  a  civil  action  in  the  appropriate 
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district  court  of  the  United  States  to 
enjoin  such  acts  or  practices.  The  relief 
sought  may  include  a  mandatory 
injunction  commanding  any  person  to 
comply  with  any  provision  of  such 
order,  regulation,  rule,  exemption  or 
permit  the  violation  of  which  is 
prohibited  by  section  724  of  the  Act  and 
may  also  include  interim  equitable 
relief. 

§  501.183  Citizen  suits. 

(a)  General.  A  person  who  believes  he 
is  aggrieved  by  the  failure  of  ERA  to 
perform  any  nondiscretionary  act  or 
duty  under  the  Act  may  file  a  Petition 
for  Action  for  ERA  to  take  such  action 
as  he  may  feel  to  be  proper.  A  petition 
must  be  hied  at  the  address  provided  in 
Section  501.11  of  this  Part.  The  petition 
must  specify  the  action  requested  and 
set  forth  the  facts  and  legal  arguments 
that  constitute  the  basis  for  the  request 
and  will  serve  as  notice  to  ERA 
pursuant  to  Section  725  of  FUA  for 
purposes  of  any  citizens  suit  that  may 
be  subsequently  filed. 

(b)  ERA  decision.  Within  60  days  of 
receiving  the  Petition  for  Action,  ERA 
will  notify  the  person  giving  notice 
under  this  section  that  it  has  instituted 
the  action  you  requested  or  that  other 
described  action  is  being  taken,  or  that 
no  action  is  being  taken  and  state  the 
reasons  therefor. 

Subpart  M — Use  of  Natural  Gas  or 
Petroleum  for  Emergency  and 
Unanticipated  Equipment  Outage 
Purposes 

§  501.190  Purpose  and  scope. 

(a)  If  you  operate  a — 

(1)  Powerplant  or  installation  covered 
by  any  of  the  prohibitions  of  Titles  II  or 
III  of  FUA,  §  501.191  of  this  Subpart 
establishes  procedures  you  must  follow 
if  you  use  minimum  amounts  of  natural 
gas  or  petroleum  in  order  to  alleviate  or 
prevent  unanticipated  equipment 
outages  and  emergencies  directly 
affecting  the  public  health,  safety,  or 
welfare  which  would  result  from  electric 
power  outages  under  section 
103(a)(15)(B)  of  FUA; 

(2)  Peakload  powerplant  or  an 
installation  covered  by  any  of  the 
prohibitions  of  Titles  II  or  III  of  FUA, 

§  501.192  of  this  Subpart  establishes 
procedures  you  must  follow  for  the 
emergency  use  of  natural  gas  or 
petroleum  as  a  primary  energy  source 
during  a  temporary  emergency  condition 
under  section  404(g)  of  FUA. 

(b)  Explanatory  note:  If  you  operate  a 
rental  boiler  as  a  powerplant  or 
installation  covered  by  any  of  the 
prohibitions  of  Titles  II  or  III  of  FUA, 


you  may  be  able  to  use  the  provisions  of 
this  Subpart  for  the  emergency  use  of 
natural  gas  or  petroleum  where  you  are 
unable  to  obtain  an  emergency 
exemption  for  such  facility  under  these 
regulations. 

§  501.191  Use  of  natural  gas  or  petroleum 
for  certain  unanticipated  equipment 
outages  and  emergencies  defined  in 
section  103(aM15)(B)  of  the  Act 

(a)  For  purposes  of  this  section  only: 

(1)  An  “emergency"  exists  only  when 
there  is  a  direct  effect  on  the  public 
health,  safety  or  welfare  which  results 
or  would  result  from  an  electric  power 
outage; 

(2)  “Minimum  amounts  required  to 
alleviate  or  prevent”  shall  mean: 

(i)  For  powerplants,  the  amounts  of 
natural  gas  or  petroleum  required  to 
prevent  curtailment  by  the  operating 
utility  of  noninterruptible  electric  supply 
to  industrial  customers  where  such 
utility  has,  to  the  maximum  extent 
possible,  utilized  alternate  fuel-fired 
capacity  to  prevent  such  curtailment; 
and 

(ii)  For  installations,  the  amounts  of 
natural  gas  or  petroleum  required  to 
meet  plant  protection  or  human  health 
and  safety  needs  including  services  to 
hospitals,  public  transportation 
facilities,  sanitation,  or  water  supply 
and  pumping;  and 

(3)  “Unanticipated  equipment  outage" 
shall  mean  an  outage  due  to  equipment 
failure. 

(b)  In  the  event  of  the  occurrence  or 
reasonably  anticipated  occurrence  of  an 
emergency  or  of  the  occurrence  of  an 
unanticipated  equipment  outage  in  your 
powerplant  or  installation,  you  are 
automatically  permitted  to  use  minimum 
amounts  of  natural  gas  or  petroleum  in 
your  facility  to  alleviate  the  outage  or  to 
prevent  or  alleviate  the  emergency  if 
you  comply  with  procedures  contained 
in  paragraph  (c)  of  this  section. 

(c)  If  you  use  minimum  amounts  of 
natural  gas  or  petroleum  for  purposes 
specified  in  this  section,  you  must — 

(1)  Notify  ERA  of  such  use  by 
telegram  or  telephone  within  24  hours 
after  the  commencement  of  such  use; 

(2)  Immediately  thereafter  confirm 
such  use  and  describe  such  purposes  in 
writing,  signed  by  the  responsible 
official  of  your  company;  and 

(3)  File  with  ERA  every  two  weeks 
after  the  initial  use  of  natural  gas  or 
petroleum  a  progress  report,  describing 
the  status  of  your  emergency  or  outage 
condition  and  your  continuing  efforts  to 
abate  such  condition.  In  appropriate 
cases,  ERA  may  determine  that  such  a 
filing  is  unnecessary. 


f  501.192  Un  of  natural  gas  or  petroleum 
during  a  temporary  emergency  condition 
pursuant  to  section  404<g)  of  the  Act 

(a)  For  purpose  of  this  section  only,  a 
“temporary  emergency  condition" 
(“emergency")  exists  when — 

(1)  For  installations,  the  use  of  natural 
gas  or  petroleum  is  necessary  for 
purposes  of — 

(1)  Plant  protection; 

(ii)  Preservation  of  human  health;  or 

(iii)  Continued  production  which 
would  otherwise  be  reduced  as  a  result 
of  an  interruption  of  alternate  fuel 
supplies,  equipment  failures  or 
temporary  environmental  restrictions; 
and 

(2)  For  peakload  powerplants,  the 
operating  utility  would  be  required  to 
curtail  noninterruptible  electric  supply 
to  its  industrial  customers. 

(b)  Where  you  are  eligible  to  use 
natural  gas  or  petroleum  for  emergency 
purposes,  in  the  alternative,  under  this 
section  or  under  §  501.191  of  this 
Subpart,  you  may  use  the  procedures 
provided  in  |  501.191. 

(c)  In  the  event  of  occurrence  of  a 
temporary  emergency  condition,  you  are 
automatically  permitted  to  use  natural 
gas  or  petroleum  in  your  peakload 
powerplant  or  installation  for  a  period 
of  4  weeks  from  commencement  of  your 
emergency  condition,  or  until 
termination  of  your  emergency 
condition,  whichever  occurs  first,  if 
you— 

(1)  Notify  ERA  by  telegram  or 
telephone  within  24  hours  after  the 
commencement  of  the  emergency 
condition  that  you  require  such 
emergency  use  of  natural  gas  or 
petroleum; 

(2)  Immediately  thereafter  confirm 
such  use  in  writing,  signed  by  the 
responsible  officer  of  your  company; 

(3)  Comply  with  the  requirements  of 
paragraph  (e)  of  this  section;  and 

(4)  Are  not  notified  in  writing  by  ERA 
during  such  period  that  your  emergency 
condition — 

(i)  Does  not  exist; 

(ii)  Has  terminated;  or 

(iii)  Does  not  otherwise  warrant  the 
use  of  natural  gas  or  petroleum 
involved. 

(d)  You  may  request  an  extension  of 
the  initial  permit  period  described  in 
paragraph  (c)  of  this  section  for  a  period 
not  to  exceed  24  months  following 
commencement  of  your  emergency 
condition,  or  until  termination  of  your 
emergency  condition,  whichever  occurs 
first,  if  you — 

(1)  Comply  with  all  requirements  of 
subsections  (c)  and  (e)  of  this  section; 
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(2)  File  your  request  within  two  weeks 
from  commencement  of  your  emergency 
condition;  and 

(3)  Are  notified  in  writing  by  ERA  of 
the  grant  of  your  request  and  the 
duration  of  your  extension. 

(e)  If  you  wish  to  use  natural  gas  or 
petroleum  for  emergency  purposes  under 
this  section,  you  must  file  with  ERA, 
within  2  weeks  of  the  commencement  of 
such  use,  a  written  statement  certified 
by  the  responsible  officer  of  your 
company,  detailing — 

(1)  The  circumstances  of  the 
continuing  or  terminated  emergency 
condition,  including  a  description  of  the 
unit(s)  in  which  you  have  used  natural 
gas  or  petroleum  for  such  condition,  and 
the  extent  of  such  use; 

(2)  If  your  emergency  condition  has 
terminated,  the  day  on  which  your 
facility  returned  to  normal  operation; 

(3)  If  your  emergency  condition  is 
continuing  your  plans  to  end  the 
emergency,  including  an  estimate  of  the 
time  period  for  which  you  will  be 
required  to  operate  your  facility  using 
natural  gas  or  petroleum  as  a  primary 
energy  source,  and  the  projected  extent 
of  such  use. 

(f)  You  may  continue  to  use  natural 
gas  or  petroleum  for  purposes  specified 
in  this  section  beyond  the  automatic 
permit  period  described  in  paragraph  (c) 
of  this  section  only  if  you: 

(1)  Have  received  from  ERA  a  written 
extension  authorizing  such  use,  and  then 
only  for  the  period  provided  in  such 
extension;  and 

(2)  File  with  ERA  periodic  progress 
reports  at  such  intervals  as  ERA 
specifies  in  your  written  extension. 

(g)  The  administrative  provisions  of 
Section  701  of  FUA  do  not  apply  to  this 
section. 

(h)  Any  hours  of  emergency  operation 
allowed  under  this  section  shall  not  be 
included  in  a  peakload  powerplant' s 
operating  hours  for  purposes  of 
penalties  set  forth  in  section  723(b)  of 
FUA,  and  any  reporting  requirements  or 
conditions  imposed  under  any  peakload 
or  emergency  exemption  under  FUA  are 
independent  of  any  requirements 
imposed  under  this  section. 
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